PHILIP D. STERN & ASSOCIATES, LLC

ATTORNETYS AT L AW

PHILIP D. STERN NJ & DC Bars 697 VALLEY STREET, SUITE 2D
pstern@philipstern.com MAPLEWOOD, NJ 07040-2642
(973) 379-7500

INNA RYU NJ Bar www.philipstern.com

iryu@philipstern.com
August 17, 2011

Law Division - Bergen County
Superior Court of New Jersey
Case Processing Section
Justice Center, Room 119

10 Main Street

Hackensack, NJ 07601-0769

Re: Christine M. Nicholas vs. CMRE Financial Services, Inc.
Docket No. BER-L-4336-11

Dear Madam/Sir,
I enclose for filing an original and one copy of:

Plaintiff’s Notice of Motion (on short notice with leave of court);
Statement Identifying Settlement Agreement;

Certification of Philip D. Stern;

Memorandum of Law; and

Proposed form of Order.
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I also enclose a check for $30.00 as the filing fee.
Very truly yours,

Uy Qo=

Philip D. Stern
enclosure(s)
via hand delivery

cc:  Honorable John J. Langan, Jr., J.S.C. via hand delivery
Virginia A. Pallotto, Esq. via email
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2. Statement Identifying Settlement Agreement; and
3. Memorandum.
A proposed form of Order is submitted with this Motion.
In accordance with R. 1:6-2(d), ORAL ARGUMENT is requested.

Philip D. Stern & Associates, LLC
Attorneys for Plaintiff, Christine Nicholas

QU2

~

Dated: August 17, 2011 3 Philip D. Stern

Certification of Service By Attorney Under R. 1:5-3(3)

I, Philip D. Stern, certify that I am the attorney for Plaintiff, Christine Nicholas and that
I served this Notice of Motion together with all supporting papers and the proposed
form of Order on the following:

Virginia A. Pallotto, Esq.
Budd Larner, P.C.

150 John F. Kennedy Parkway
Short Hills, NJ 07078-2703

Service was made by consent of Ms. Pallotto via email.

I certify that the foregoing statements made by me are true. I am aware that if any of the
foregoing statements made by me are wilfully false, I am sub]ecr to punishment.

Dated: August 17, 2011 thlhp D. Stern
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PHILIP D. STERN & ASSOCIATES, LLC
ATTORNEYS AT LAW

697 Valley Street, Suite 2d

Maplewood, NJ 07040

(973) 379-7500

Attorneys for Plaintiff, Christine Nicholas

CHRISTINE M. NICHOLAS, an individual;
on behalf of herself and all others
similarly situated,

Plaintiffs,

Vs.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION
BERGEN COUNTY
Civil Action

Docket No. BER-L-4336-11

STATEMENT INDENTIFYING

CMRE FINANCIAL SERVICES, INC., a SETTLEMENT AGREEMENT
California Corporation,
Defendant.
I, Philip D. Stern, certify as follows:
1, I am an attorney at law of the State of New Jersey and represent the

Plaintiff, Christine M. Nicholas in this action. I make this Certification in support of

Plaintiff’s Motion for Class Certification and related relief in conjunction with the

settlement agreement entered into with Defendant, CMRE Financial Services, Inc.

2. In accordance with R. 4:32-2(e)(2), I hereby identify the attached

document as the complete settlement agreement executed by all parties to this action.

I certify that the foregoing statements made by me are true. I am aware that if any of the
foregoing statements made by me are wilfully false, I am subject to punishment.

Dated: August 17, 2011

HILIP D. STERN
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CHRISTINE M. NICHOLAS, an individual; | SUPERIOR COURT OF NEW JERSEY

on behalf of herself and all others similarly LAW DIVISION
situated, BERGEN COUNTY
Plaintiff,
Civil Action

VS. Docket No. BER-L-4336-11
CMRE FINANCIAL SERVICES, INC,, a CLASS ACTION
California Corporation, SETTLEMENT AGREEMENT

Defendant.

This Settlement Agreement (“Agreement”)' in the captioned action is between Plaintiff,
individually and on behalf of a Class of similarly situated persons, and Defendant, and was
reached after arms-length negotiations between counsel for Plaintiff and Defendant, and is
entered when executed by all Parties and their respective counsel.

Recitals:

A. Plaintiff and Defendant acknowledge that the claims and defenses asserted in this
action were initially pled in the Federal Action which was terminated on February 10, 2011 by a
Stipulation and Order (entered on the docket as Document No. 37 and No. 38) which expressly
anticipated the commencement of an action in the Superior Court of New Jersey. The Parties
consent to venue in Bergen County as Plaintiff resides in Bergen County and there are Class
Members who are residents of Bergen County.

B. The Class Members are individuals on whose behalf Plaintiff filed a class action
complaint (“Complaint”) in the captioned action. |

C. The Complaint alleges that Defendant violated the FDCPA and that such alleged
violations render Defendant liable for statutory damages, costs, and reasonable attorney’s fees
and expenses.

D. As in the Federal Action, Defendant denies the material allegations of the

' Terms expressed in initial capital letters are expressly defined in this Agreement.
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Complaint, disputes both factually and legally that it is liable in any way to Plaintiff or the Class,
denies that its actions violated state or federal law in any manner, and asserts that even if
Plaintiff were to prevail, its maximum class liability is limited by 15 U.S.C. § 1692k(a)(2) to an
amount which is less than three cents per Class Member, such that there could not ever be a
meaningful distribution of money to Class Members. Nevertheless, Defendant concludes that the
further conduct of this Lawsuit by it would be protracted and expensive, and that it is desirable
that this Lawsuit be fully, finally and forever settled in the manner set forth in this Agreement.
Defendant is therefore willing to enter into this Agreement to avoid the further expense and
inconvenience of litigation and to buy peace and resolve and settle all claims which have been
made or could be made against it by Plaintiff and the Class arising out of the alleged statutory
violations.

E. In the Federal Action, Defendant moved to dismiss the complaint arguing that the
factual allegations failed to state a violation of the FDCPA as a matter of law. That motion was
denied. Nevertheless, Plaintiff acknowledges that no appellate court has decided the issue and,
although the majority of trial courts which have considered the issue have ruled favorably to
consumers, the result of any appeal on that issue and on any other issue arising from a contested
action is far from certain. Plaintiff further recognizes that there are risks from continued
litigation including the risks that a disputed class certification could be denied, that the evidence
admitted at trial would not satisfy the trier of fact, the uncertainty as to any damages or that
Defendant proves an affirmative defense. Therefore, Plaintiff and Class Counsel conclude that
the further conduct of this Lawsuit by it would be protracted and expensive, and that it is
desirable that the Lawsuit be fully, finally and forever settled in the manner set forth in this

Agreement.
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F. Class Counsel has considerable experience in handling class actions, consumer
protection cases and complex litigation. On behalf of Plaintiff, Class Counsel analyzed the facts
and law relevant to the Lawsuit, recognizes the substantial expense and delay associated with the
continued prosecution of this Lawsuit against Defendant through trial and through appeals, is
mindful of the possible limitations on recovery to the Class even if the Court were to award the
maximum recovery allowed by law, and recognizes that protracted litigation would likely
increase reasonable attorney’s fees and litigation expenses without an equally likely
advancement of the interest of the Plaintiff or the Class Members beyond the benefits of this
Agreement.

G. Based on Class Counsel’s extensive analysis of the law and facts at issue in this
Lawsuit, and the conclusion that, under the statutory scheme applicable to this case, the
maximum pro-rata distribution to the Class Members would be less than three cents per person,
and pursuant to the advice of Class Counsel, Plaintiff believes that the settlement on the terms set
forth in this Agreement is fair, adequate, and reasonable, and thus in the best interest of the
Class.

H. Based on extensive analysis by Defendant’s counsel of the law and facts at issue
in this Lawsuit, and pursuant to the advice of Defendant’s counsel, Defendant believes that this
settlement on the terms set forth in this Agreement is fair, adequate, and reasonable and in its
interests. However, nothing contained herein shall be construed as providing any opinion or
advice to Plaintiff or to any Class Members.

L The Parties are desirous of entering into, and obtaining approval of this
Agreement, pursuant to Rule 4:32-1 of the New Jersey Court Rules, in order to fully and finally

resolve all claims and disputes arising out of, or related to Plaintiff’s claims of violations of the
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FDCPA by Defendant.

ARTICLE 1
DEFINITIONS

When used in this settlement Agreement, the following terms shall mean:

1.1. ‘“Agreement” means this Class Action Settlement Agreement including four
exhibits labeled “Exhibit A-1,” “Exhibit A-2”, “Exhibit B” and “Exhibit C.”

1.2. “Business Day” means any day on which courts in the State of New Jersey are
open for business.

1.3. *“Class” means all natural persons in the United States and Puerto Rico whom,
during the Class Period, received from Defendant at least one voice message on the person’s
telephone answering device or automated telephone call which call or message either failed to
identify Defendant as the caller, state the purpose or nature of the call, or disclose that the call
was from a debt collector, excluding those persons who:

A. filed for bankruptcy protection since the start of the Class Period;

B. entered into any general release with Defendant;

C. are deceased; or

D. filed a claim arising under the FDCPA against Defendant in any action
commenced prior to the last day of the Class Period.

1.4. “Class Claims” are defined as any and all claims and causes of action arising from
Defendant’s voice message left on a person’s telephone answering device or Defendant’s
automated telephone call which message or call failed to identify Defendant as the caller, state
the purpose or nature of the call, or disclose that it was from a debt collector and was left during
the Class Period;

1.5.  “Class Counsel” means Philip D. Stern, Esq. of Philip D. Stern & Associates,
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LLC.
1.6. “Class Members” means those persons who are a part of the Class.
1.7.  “Class Notice” means the notice to the Class as approved by the Court including
the Publication Notice and the Web Notice.
1.8.  “Class Period” means the period from September 30, 2007 to the Preliminary
Approval Date .
1.9.  “Class Representative” is the Plaintiff.
1.10. “Court” means the Superior Court of New Jersey in which the Lawsuit is heard.
1.11. “Defendant” means CMRE Financial Services, Inc. and includes all past,
present or future officers, directors, shareholders, agents, servants, employees, assigns, attorneys,
parents, subsidiaries, divisions, insurers, or entity that controls Defendant.
1.12. “Effective Date” means the first Business Day on which the later of the
following occurs:
A. the time for perfecting an appeal of the Final Order has expired with no appeal
taken; or
B. the affirmance on appeal of the Final Order which is not subject to further review
by any Court with appellate jurisdiction over the Lawsuit.

1.13.  “FDCPA” means the Fair Debt Collection Practices Act, 15 U.S.C. § 1692 et

1.14.  “Federal Action” means a certain action commenced on September 30, 2008 in
the United States District Court for the District of New Jersey designated by Case No. 2:08-cv-
04857 and terminated on February 10, 2011.

1.15.  “Final Hearing” means the hearing to be conducted by the Court pursuant to
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R. 4:32-2 of the New Jersey Court Rules to consider the faimess, adequacy, and reasonableness
of this Agreement.

1.16.  “Final Order” means the final order and judgment to be entered by the Court
approving this Agreement as fair, adequate, and reasonable under R. 4:32-1, confirming
certification of the Class for settlement purposes only, awarding attorney’s fees and expenses,
and resolving all other issues as to all Parties. The Final Order shall be in substantially the same
form as the attached Exhibit C.

1.17.  “Lawsuit” means the above-captioned civil action.

1.18. “Parties” means the Class Members (including Plaintiff), Class Counsel and
Defendant.

1.19.  “Plaintiff” means Christine M. Nicholas.

1.20. “Preliminary Approval Date” means the date that the Court enters its order
granting the Motion for Conditional Certification and Preliminary Approval of Class Action
Settlement Agreement, in a form substantially similar to the attached Exhibit B.

1.21.  “Preliminary Approval Motion” is defined in Section 2.1(A).

1.22. “Preliminary Order” is defined in Section 2.1(A).

1.23.  “Publication Notice” means the notice approved by the Court for publication in
a newspaper with national distribution in a form substantially similar to the attached Exhibit A-1.

1.24.  “Released Claims” means:

A. For Plaintiff, all known and unknown claims, actions, causes of action, demands,
rights, damages, costs, attorneys’ fees, expenses, and compensation whatsoever
that she or her heirs, executors, administrators, successors, assigns, and attorneys

may have against Defendant or any of its principals, members, subsidiaries, and
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affiliate entities, partners, officers, directors, shareholders, managers, employees,
agents, representatives, successors, assigns, insurance carriers, clients, and
attomeyé as of the date of this Agreement, it being the Plaintiff’s intent to release
all claims of any kind or nature, known or unknown, arising pursuant to contract,
tort, common law, federal or state statute, or regulations, that she may have
against the parties herein released and Plaintiff expressly waives all rights under
§ 1542 of the Civil Code of California and any similar law of any state of territory
of the United States. That section provides as follows:

Certain claims not affected by general release. A general

release does not extend to claims which the creditor does

not know or suspect to exist in his favor at the time of

executing the release, which if known by him must have

materially affected his settlement with debtor.
. For the Class, all known and unknown claims, actions, causes of action, demands,
rights, damages, costs, attorneys’ fees, expenses, and compensation whatsoever
that they or their heirs, executors, administrators, successors, assigns, and
attorneys may have against Defendant or any of its principals, members,
subsidiaries, and affiliate entities, partners, officers, directors, shareholders,
managers, employees, agents, representatives, Successors, assigns, insurance
carriers, clients, and attorneys, arising pursuant to contract, tort, common law,
federal or state statute, or regulations, that relate in any way to any of Defendant’s
voice messages left on a person’s telephone answering devise or automated
telephone calls which message or call failed to identify Defendant as the caller,

state the purpose or nature of the call, or disclose that it was from a debt collector

and was left during the Class Period. The Class Members expressly waive all
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