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PRELIMINARY STATEMENT 

Midland, a debt buyer, opens its Brief bemoaning a fictionalized 

defense strategy in which discovery is evaded and the creditor, much to 

its chagrin, must bear the same burden imposed on every other plaintiff: 

proving its case with admissible evidence. Being mindful of that defense, 

Midland would be expected to come to trial armed with witnesses and 

documents to prove the breach of the credit account’s repayment terms 

and that the account was validly assigned. In this case, however, Midland 

arrived at the courthouse with only unanswered requests for admissions. 

It had no ability to prove that the requests were ever served and knew 

that Shaposhnikova would object to the requests’ overbreadth. 

Midland should not have been surprised when the trial court 

refused to let it prove its case with those requests. On appeal, Midland 

asks this Court to blur the unambiguous standards established in our 

Court Rules and reinforced by decisional law governing service, proofs of 

service, and the proper scope of requests for admissions. Thus, reversal 

would signal to litigants that those Rules do not mean what they say. As 

such, the judgment of the trial court should be affirmed. 
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PROCEDURAL HISTORY 

The Complaint was filed on November 22, 2011. Da1. 

Shaposhnikova’s pro se Answer was filed on December 27, 2011. Da2. 

On January 26, 2012, counsel appeared for Shaposhnikova. Da30. 

On March 19, 2012, Shaposhnikova filed a Motion to Dismiss the 

Complaint without prejudice based on Midland’s failure to serve 

responses to interrogatories. Da32. That Motion was subsequently 

withdrawn. Da49, ¶20. 

On April 2, 2012, the matter came on for trial before the 

Honorable Fred H. Kumpf, J.S.C. 1T1. Based on Midland’s lack of proof, 

Judge Kumpf ordered dismissal with prejudice. 1T31-19, 1T32-4. On 

April 4, 2012, an internal order was entered dismissing the case. Da4; 

Da9. 

On April 16, 2012, Midland moved for reconsideration. Da37. 

Shaposhnikova filed opposition on April 25, 2012. Da46. On May 17, 

2012, the trial court circulated a preliminary decision. Da21. At Midland’s 

request, the matter was orally argued on May 18, 2012, after which the 

trial court confirmed its preliminary decision. 2T13-14. A confirming 

order was filed the same day. Da5. 

On June 4, 2012, Midland filed a Notice of Appeal. Da10.  
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STATEMENT OF FACTS 

A. Introduction. 

Midland claims to be the assignee of a defaulted credit card 

agreement between Shaposhnikova and Chase Bank USA, N.A. Da1. 

Shaposhnikova objects to Midland’s Statement of Facts. Pb1. It 

consists of a single sentence and the factual assertions are not supported 

by the record. Instead, it mimics the first sentence of Midland’s two-

sentence Complaint. Da1. Midland cites Pa47 for ownership and Pa45 for 

the account being in Shaposhnikova’s name. Those two pages were 

attached to Midland’s Supplemental Requests for Admission. They were 

not admitted into evidence and there is no affidavit in the record which 

either authenticates them or lays any foundation for their admission into 

evidence. Thus, the record on appeal offers no support for the contentions 

in Midland’s Statement of Facts. 

Moreover, Midland’s Appendix failed to properly present the 

record on appeal. While Shaposhnikova has filed a separate motion for 

relief, it is noteworthy here that Midland’s Appendix: 

 Improperly attempts to expand the record by inserting an unsigned 

certification which was never filed with the trial court [Pa50]; 

 Neglects to include that part of the record where Midland’s counsel 

insisted on compliance with the Court’s service rules [Da58]; 
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 Omits Shaposhnikova’s pre-trial notice of objection that the 

supplemental admission requests were improper [Da69]; and 

 Redacts Midland’s reconsideration argument which conceded that 

service was defective but, instead, contended that faxed papers 

should be deemed to sufficient [Pa31, Da42]. 

In light of these deficiencies, Shaposhnikova has filed a complete 

appendix conforming to R. 2:6-1(a). 

B. Counsel for the Parties Agreed Not to Accept Service by 
Facsimile or Email. 

Prior to entering his appearance in this case, Shaposhnikova’s 

attorney, Philip D. Stern, Esq., had an email exchange with Midland’s 

attorney, Steven A. Lang, Esq., related to another matter.  Da55. In that 

exchange, Lang acknowledged that facsimile and email were not 

permissible means of service under the Court Rules. Da56. In a follow-up 

email, Lang suggested that the attorneys agree to accept service of 

documents by email and fax. Da56-57. Stern proposed some guidelines 

which were unacceptable to Lang. Da58. Consequently, Lang concluded 

the dialogue by acknowledging that he and Stern would have to “stick 

with the Court Rules.” Id. 



Brief of Defendant-Respondent page 5 
Midland, LLC v. Olga Shaposhnikova, Docket No. A-004800-11T2 

C. Midland Refused to Respond to Shaposhnikova’s Timely-
Served Interrogatories. 

On January 26, 2012, shortly after Stern substituted for 

Shaposhnikova, Stern’s associate, Inna Ryu, Esq., served Shaposhnikova’s 

initial interrogatories. Da62. 

On January 30, 2012, Ryu served Shaposhnikova’s responses to 

Midland’s initial interrogatories and requests for admission. Da72. 

On January 31, 2012, Lang advised that Midland refused to 

provide answers to interrogatories asserting that they were served out of 

time. Da64. On February 1, 2012, Ryu wrote to Lang and explained to 

him why the interrogatories were timely. Da66. 

Having not received any response to either the interrogatories or 

the February 1, 2012 letter, Shaposhnikova filed a motion to dismiss for 

failure to answer interrogatories on March 19, 2012. Da32. When 

preparing the motion, Stern reviewed his file to confirm the accuracy of 

his supporting certification that Shaposhnikova was not in default of any 

discovery obligation. Da49, ¶19. 

In response, Lang informed Stern that the motion was improper as 

Shaposhnikova had not responded to supplemental interrogatories. 

Da49, ¶20. Taking Lang at his word as Ryu had recently stopped 

practicing and left the firm, Stern promptly withdrew the motion. Id. 



Brief of Defendant-Respondent page 6 
Midland, LLC v. Olga Shaposhnikova, Docket No. A-004800-11T2 

D. The Admission Requests were Objectionable and were Never 
Served by Mail. 

Lang followed up with two letters. Da49, ¶20-21. One enclosed a 

copy of supplemental requests for admission (“Requests”) implying that 

they had been served on February 7, 2012 and would be relied upon in 

making a summary judgment motion. Da68. Stern replied and informed 

Lang that the Requests were objectionable and could not be used to 

support a summary judgment motion or at trial. Da70. 

Early in the morning of the April 4, 2012 trial date, Stern 

investigated why his files failed to reflect service of either the 

supplemental interrogatories or the supplemental Requests. Da50, ¶26. In 

his small office, all files are maintained electronically and all papers are 

scanned. Da50, ¶28-29. 

Some scanned papers are maintained temporarily while a case is 

active to avoid wasting paper by reprinting previously scanned 

documents. Da50, ¶29. All other scanned papers are placed in a box for 

periodic shredding. Id. Thus, if a document was missing from the 

electronic file, the only possibilities were that it was not yet scanned or it 

was scanned and misfiled electronically. Da51, ¶35. In either situation, 

the tangible paper version would still be in his office – either held 

temporarily while the case was pending or in the shredding box. Id. As no 
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papers are thrown in the garbage, unscanned papers would still be in 

Stern’s small office. Da50, ¶29.  

Stern inspected his office but did not find the supplemental 

discovery requests anywhere. Da51, ¶36. He also checked to see if the 

requests had been scanned but misfiled electronically. Da51, ¶37. His 

searches found nothing. Id. Thus, by a very specific process of 

elimination, he was able to gather the facts establishing that the Requests 

were never received by mail. Da51, ¶36. 

Although contending that the Requests were served by mail, 

Midland offered no proof of service. 

As discussed in the Legal Arguments, Midland sought to use the 

Requests to prove its entire case even though many of the Requests 

addressed matters which were in dispute. Therefore, Judge Kumpf’s well-

reasoned decision addressing the service issue as well as the scope of 

admission requests should be affirmed.  
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STANDARD OF REVIEW 

Midland asserts that the trial judge should have overruled 

Shaposhnikova’s objection to the admission into evidence of Midland’s 

supplemental requests for admission. Thus, the issue presented arises 

from the trial court’s evidentiary ruling. 

Evidentiary rulings are accorded “substantial deference.” Benevenga 

v. Digregorio, 325 N.J. Super. 27, 32 (App. Div. 1999). “[I]n making 

relevance and admissibility determinations,” the trial judge’s exercise of 

his “broad discretion” “will not [be] disturb[ed], absent a manifest denial 

of justice.” Lancos v. Silverman, 400 N.J. Super. 258, 275 (App. Div. 

2008), certif. denied sub nom., Lydon v. Silverman, 196 N.J. 466 (2008). 

The deference accorded the trial judge is withheld only when the 

judge applies the wrong law or misconceives the applicable law. 

Manalapan Realty v. Manalapan Tp. Comm., 140 N.J. 366, 378 (1995); 

State v. Steele, 92  N.J. Super. 498, 507 (App. Div. 1966); and, Kavanaugh 

v. Quigley, 63  N.J. Super. 153, 158 (App. Div. 1960). 

Judge Kumpf sustained Shaposhnikova’s objection based on the 

applicable law and, therefore, His Honor was well within the permissible 

scope of discretion. Thus, the judgment should be affirmed.  



Brief of Defendant-Respondent page 9 
Midland, LLC v. Olga Shaposhnikova, Docket No. A-004800-11T2 

LEGAL ARGUMENTS 

POINT I: HAVING FAILED TO PROPERLY SERVE REQUESTS FOR 
ADMISSION, THE PERIOD AFTER WHICH THEY ARE 
DEEMED ADMITTED NEVER COMMENCED AND, 
THEREFORE, JUDGE KUMPF PROPERLY SUSTAINED 
DEFENDANT’S OBJECTION TO THEIR BEING RECEIVED 
INTO EVIDENCE. 

Midland’s Requests were never served and, therefore, could not be 

deemed admitted based on the failure to deny or object within thirty days 

after service. Despite multiple opportunities, Midland never supplied 

proof of service. Judge Kumpf stayed within the bounds of expressed 

court rules governing service of requests for admissions, especially given 

that Midland’s counsel had already insisted on strict compliance with 

those rules. Moreover, on reconsideration, Midland abandoned the 

position that the Requests were properly served and should be judicially 

estopped from adopting a contrary position on appeal. 

A. The Requests were Not Properly Served. 

At trial, Midland marked the Requests as P-1 for identification and 

then moved them into evidence. 1T14-3, Da80. Midland contended that 

the Requests were deemed admitted because Shaposhnikova failed to 

timely deny or object to the Requests. 1T5-18. Shaposhnikova objected. 

1T16-11. One basis for Shaposhnikova’s objection was that the Requests 

had not been properly served. 1T18-2. 
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Under R. 4:22-1, the truth of a matter of fact is deemed admitted if 

not denied or objected to within thirty days after service of the request 

for admission. Shaposhnikova’s attorney, based on his own personal 

knowledge, set forth the facts as to why the Requests had not been 

served. 1T7-16. Midland never produced any proof of service or 

established a presumption of receipt to rebut those facts. Thus, the thirty 

day period never commenced and, as such, the Requests were never 

deemed admitted. 

B. Midland Never Provided Proof of Service. 

Judge Kumpf was faced with a denial that the Requests were 

properly served based on the personal knowledge of the individual 

supposedly served. 1T18-3. His Honor twice sought Midland’s proof of 

service. Midland first asserted that such proof was unnecessary, and then 

later admitted there was none. 1T18-7, 1T19-21. 

Neither at that time nor on its subsequent motion for 

reconsideration did Midland offer proof of service. Instead, Midland relied 

on Lang’s representation that it is the practice of his secretary to stuff 

envelopes and then, through means which Midland has never articulated, 

the envelope “goes out.” 1T20-9. 
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According to R. 4:22-1, requests for admissions are to be served in 

accordance with R. 1:5-1. Under R. 1:5-2, papers to be served under 

R. 1:5-1 may be served on a party’s attorney at the attorney’s office “by 

ordinary mail, by handing it to the attorney, or by leaving it at the office 

with a person in the attorney’s employ, or, if the office is closed or the 

attorney has no office, in the same manner as service is made upon a 

party.” 

For service of papers described in R. 1:5-1, R. 1:5-3 permits three 

means for proof of service: an acknowledgment signed by the party 

served, an affidavit of the person making service, or a certification of 

service by counsel appended to the paper. The Rule also articulates 

certain required contents for the affidavit made by the person making 

service and for counsel’s certification of service. None of these three 

forms of proofs were ever presented or even proffered – neither at trial 

nor on the reconsideration motion. 

In its brief supporting its motion for reconsideration, Midland 

made no attempt to offer the affidavit of Lang’s secretary, who is alleged 

only to have stuffed the envelope, or of anyone with personal knowledge 

of the mailing. Da37. There certainly was no prohibition from doing so 

because, as Midland repeatedly observed, R. 1:5-3 expressly provides that 
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“the court at any time may allow the proof to be amended or supplied.” 

Da45, Pb10. 

Instead, on reconsideration, Midland admitted that service was 

defective. Da43-Da44. On appeal, Midland concedes that it did not even 

provide sufficient evidence to raise the presumption of receipt by mail 

arising from the mailbox rule. Pb10.  

Midland cites Cwiklinski v. Burton, 217 N.J. Super. 506, 509 (App. 

Div. 1987) which stated the mailbox rule: “The law is settled in New 

Jersey that proof of mailing, correct addressing and due posting of a letter 

raises the presumption that it was received by the addressee.” There, 

however, like here, the presumption did not arise.  

Although Ms. Smith averred that she “typed 
the Complaint and the letter dated May 21st, 
1986 enclosed and sealed the envelope and put 
it into the mail so that in fact it could be taken 
to the Post Office,” she did not state that the 
envelope in question was actually taken to the 
post office and mailed that day. Thus, there 
was a complete absence of the type of proof 
upon which our courts have insisted to 
establish that a letter has been mailed. [Id. at 
511.] 

Midland also cites Waite v. Doe, 204 N.J. Super. 632 (App. Div. 

1985), where the mailbox rule established the court clerk’s receipt of a 

complaint for filing and, therefore, was sufficient to toll the statute of 
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limitations even though the clerk did not file the complaint until after the 

statute had expired. Significantly, the lawyer’s secretary who personally 

mailed the complaint to the clerk provided her own affidavit based on her 

own personal knowledge and no one disputed her testimony. Here, Lang 

represented that his secretary should have stuffed the envelope, but 

Midland never filed any affidavit from anyone – let alone someone with 

personal knowledge – proving that service by mail had been made. 

Midland also argued below, as it does now, that the legend on the 

transmittal letter was sufficient proof of service. 1T18-8, Da41, Pb11. 

Midland ignores the fact that such a legend is not one of the forms of 

proof of service permitted under R. 1:5-3 and cites no precedent for 

allowing other forms of proof. 

Midland then cites the unpublished opinion Newton & Associates, 

LLC v. Innovative Solutions Sys., A-2672-07T1, 2008 WL 4876257, 2008 

N.J. Super. Unpub. LEXIS 2723 (App. Div. Nov. 13, 2008). Da27. The case 

is inapposite. There, it was undisputed that plaintiff’s requests for 

admissions were served by mail. Rather, the issue was the date of service, 

which had been merely represented in a brief as being “on or about” a 

particular day. The Appellate Division held that the date of service was 

sufficiently uncertain to deem defendant’s denials as late, particularly 

because there was no dated cover letter or proof of service. The cover 
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letter would have merely informed the court as to the date of mailing – 

not, as Midland suggests, a permissible substitute for proof of service. 

Thus, that decision does not hold that a cover letter is adequate proof of 

service under R. 1:5-3, nor does it abrogate the mailbox rule. 

Judge Kumpf noted that the letter did state that it was sent via 

facsimile and regular mail, “but there was no proof of service of that.” 

1T29-15. His Honor also pointed out that Midland’s counsel represented 

“that his office did mail this to the defendant but there is no proof of 

service attached to this that would support that representation.” 1T29-17. 

Midland correctly observes that requests for admission are not filed 

but, inexplicably, concludes that it need not file a proof of service when 

seeking to use those requests at trial on the basis that they were deemed 

admitted. Pb10-11. Midland forgets that R. 4:22-1 expressly provides that 

admission requests are to be served in accordance with R. 1:5-1 (and, 

thus, are “other papers” within the meaning of that Rule), and that R. 1:5-

3 authorizes the forms of proof of service for papers governed by R. 1:5-1.  

R. 1:5-3 states, however, that “[t]he proof shall be filed with the court 

promptly and in any event before action is to be taken on the matter by 

the court.” Thus, the trial court could not take any action with respect to 

the Requests until proof of service was filed, especially when faced with a 

challenge to proper service. 
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Lacking any permitted form of proof of service or presumption of 

receipt, Midland left Judge Kumpf with no option other than to conclude 

that “plaintiff has failed to establish that this was properly served on the 

defendant.” 1T29-21. 

C. Midland is Estopped from Asserting Proper Service of the 
Requests. 

Midland now argues in its first point heading that the Requests 

“were properly served by regular mail” and that the legend on the cover 

letter was sufficient proof of service. Pb9, Pb11. As discussed above, these 

arguments are baseless. In addition, the arguments are barred by judicial 

estoppel.  

On reconsideration, Midland compared the instant matter to Rosa 

v. Araujo, 260 N.J. Super 458 (App. Div. 1992) and admitted that 

“[s]ervice was defective in both cases.” Da38. Midland further argued 

that Defendant’s receipt of the Requests by facsimile should have been 

deemed “sufficient to overcome a technical violation of the Rules 

governing service of discovery demands.” Da39. Thus, Midland’s 

reconsideration motion not only conceded that the Requests were not 

properly served by mail, but did not preserve the alternative argument 

that they were. Rather, it argued that since the facsimile provided notice 

of the Requests, they should have been deemed properly served. 
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On appeal, Midland flips and argues that there was proper service. 

This is precisely the type of bait-and-switch arguing that judicial estoppel 

prohibits. “If a court has based a final decision, even in part, on a party’s 

assertion, that same party is thereafter precluded from asserting a 

contradictory position.” Cummings v. Bahr, 295 N.J. Super. 374, 387-88 

(App. Div. 1996).  

Here, the finality of the trial court proceedings was the denial of 

Midland’s reconsideration motion. In that motion, Midland’s position was 

that service of the requests by mail was defective. Da43-44. As such, 

Midland is barred by judicial estoppel from “asserting a contradictory 

position.” Cummings, supra, 295 N.J. Super at 388. 

It is the integrity of the judicial process that is 
protected by the doctrine of judicial estoppel. 
Parties should not be allowed to play fast and 
loose with the judicial system….Plaintiff 
should not be permitted to pick and choose 
alternative theories… and assert them ad 
seriatim in separate proceedings in the same 
litigation.” [Id. at 387-388 (emphasis 
original).] 

It is generally accepted that judicial estoppel is triggered when a 

party has been successful. Success, in the context of judicial estoppel, is a 

term of art and does not mean that the party has won its case. Rather, “a 

position has been ‘successfully asserted’ if it has helped form the basis of 
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a judicial determination. The judicial determination does not have to be 

in favor of the party making the assertion.” Id. at 387.  

In the reconsideration motion, Midland took the position that, 

despite not following the requirement for service by mail, service should 

be deemed effective because the fax should have put adverse counsel on 

notice. Da42 to Da44. In rendering his decision Judge Kumpf relied on 

that position. Da7. His Honor concluded, however, that “[n]either 

sending the requests via fax nor defense counsel’s representation that he 

has received the requests via fax constitute proper service.” Da8. Having 

rendered a decision in reliance on Midland’s position, Midland should not 

be heard to argue that there was, in fact, service by mail. 

D. Judge Kumpf Properly Applied the Court Rules and Did Not 
Abuse His Discretion by Refusing to Alter or Relax Them. 

Midland makes the final argument that Judge Kumpf should have 

bent the service rules under R. 1:1-2 rather than enforce them. Pb12. This 

is a surprising argument for two reasons. 

First, as detailed in the above Statement of Facts, counsel for the 

parties had already explicitly agreed to a strict adherence to the service 

rules. After failing to establish terms for consensual use of facsimile and 

email for service, Midland’s counsel made clear to Shaposhnikova’s 

counsel that the two would “have to stick with the Court Rules.” Da58. In 
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light of this agreement, Stern reasonably disregarded the fax transmission. 

Da50, ¶25. 

Second, Midland acknowledges that facsimile is not a permitted 

method of service and discusses the Civil Practice Committee’s rejection 

of an amendment to R. 1:5-3 which would have allowed for service by 

facsimile. Pb12. Adopting Midland’s argument would effectively amend 

the rule when such an amendment had been expressly rejected. 

There is no basis to ignore the unambiguous rules regarding service 

of motions, discovery and other interlocutory documents, which typically 

carry specific time deadlines for responses. Those rules set forth brightline 

standards for determining when service occurs. Absent such standards, 

there is the potential for constant bickering over when service occurs and 

the triggering of the consequent deadline.  

Midland’s argument, if accepted, would undermine the 

administration of the civil justice system. As written, R. 1:5 allows 

litigants and their attorneys to read and know in clear and unambiguous 

terms precisely when and how to serve their adversaries with motions 

and discovery requests, as well as the permissible means for proving that 

those papers were served. The rule also avoids the likely but unnecessary 

consumption of limited judicial resources resolving “he said, she said” 

disputes. 
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The most disingenuous feature of Midland’s argument is that all of 

this could have been avoided. Once Lang made Stern aware that there 

were Requests which had not been responded to, Stern proposed 

postponing the trial so that his client could respond to the Requests and 

that Midland respond to interrogatories. Da70. Midland chose to ignore 

that offer and should not be heard to complain about the consequences of 

that choice. 

In the final analysis, Judge Kumpf wasted no time drilling down to 

the determinative issue. His Honor identified that, in the face of Stern’s 

assertion – based on personal knowledge – that the Requests were not 

served, it was Midland’s burden to prove proper service of the Requests. 

1T20-18. Midland failed to present proof of such service in any evidential 

form (see, R. 1:4-4). Despite rightly asserting it could present proof of 

service at any time, Midland never did. As a result, the Requests could not 

be deemed to admit any fact and could not be admitted into evidence. 

Lacking evidence to prove any fact, judgment was entered dismissing the 

case with prejudice. 

Therefore, no basis exists for disturbing that judgment.  
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POINT II: THE SUPPLEMENTAL REQUESTS WERE INADMISSIBLE 
FOR THE ADDITIONAL REASON THAT THEY 
IMPROPERLY SOUGHT TO PROVE MIDLAND’S ENTIRE 
CASE. 

Assuming, arguendo, that the Requests had been properly served, 

Judge Kumpf correctly excluded them from evidence because they 

improperly covered Midland’s entire case and went to the ultimate issues 

of the case. 

A. The Use of Requests for Admissions. 

Requests for Admissions under R. 4:22-1 “are not a discovery 

device to ascertain relevant facts, but rather to ascertain the adversary’s 

position with respect to these facts.” Klimowich v. Klimowich, 86 N.J. 

Super. 449, 452 (App. Div. 1965). The aim of the Rule is to “facilitat[e] 

the trial by weeding out items of facts and proof over which there is no 

dispute.” Id. 

Here, Shaposhnikova’s pro se Answer, as well as her responses to 

prior discovery requests, made clear that many facts were in dispute. Da2, 

Da72. Therefore, it was improper for Midland to use the Requests to 

prove its entire case including the ultimate facts. 

Midland’s argument makes an incorrect and hyper-technical 

argument about ultimate facts which does not assist in resolving the 

issues under review. Although correct that requests for admissions are 
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limited to questions of pure fact, Midland mistakenly argues that they are 

proper unless seeking “conclusions, opinions, or of mixed fact and law.” 

Pb14. Rather, our courts have provided succinct definitions and concrete 

paradigms to determine the boundaries for proper admission requests. 

In Van Langen v. Chadwick, 173 N.J. Super. 517 (Law Div. 1980), 

the court reviewed the use of requests for admission under R. 4:22-1. 

Preliminarily, similar to Judge Kumpf’s observations here, the court 

recognized:  

The [Request for Admissions] rule was 
designed to accomplish the relatively limited 
purpose of eliminating the necessity of putting 
on formal proof of essentially uncontroverted 
facts, not as a substitute for trial. [Id. at 522 
(emphasis added).] 

The court then articulated five principles: 

First, the matter with regard to which 
the admission is requested must be relevant 
and unprivileged. 

Second, the request must deal with 
matter essentially factual, that is to say, it may 
not be a matter of pure opinion or a conclusion 
of law. 

Third, [the Requests] should be simple 
and clear enough so that it is capable of being 
admitted or denied without qualification or 
explanation. 
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Fourth, the matter must be one that can 
be answered by the person to whom the 
request is directed. 

[Fifth], the rule is not designed to 
canvass the entire range of evidence to be 
presented or to deal with the central 
controverted issues of the case. [Id. at 522-
523.] 

The Appellate Division approved Van Langen. See, Dewalt v. Dow 

Chem. Co., 237 N.J. Super. 54, 62 (App. Div. 1989); and Essex Bank v. 

Capital Res. Corp., 179 N.J. Super. 523, 532 (App. Div. 1981).  

Discussing the distinction between underlying and ultimate facts, 

Essex Bank observed that the “purpose of a request for admissions is to 

establish matters to be true for purposes of trial when there is not a real 

controversy concerning them.” Id. The court also favorably cited Pickens 

v. Equitable Life Assur. Society, 413 F.2d 1390 (5th Cir. 1969) as an 

example of the improper use of such requests. There, in an action to 

recover on an accidental death policy, defendant served a request for 

admission that decedent had committed suicide – a fact which would 

preclude recovery. The court held that the failure to deny that fact could 

not be used as an admission because “the request dealt with a central fact 

in issue and was, therefore, beyond the scope of the rule.” Essex Bank, at 

533. 
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Thus, Midland’s attempt to redefine ultimate facts – indeed, to 

even attempt to distinguish between ultimate facts and underlying facts – 

is futile. Here, the Requests improperly sought to cover every fact issue – 

underlying facts, ultimate facts, central facts, and facts already in dispute. 

Simply put, the Requests were improperly overbroad and, as Judge 

Kumpf recognized, could not be used to prove Midland’s entire case. 

B. The Requests were Facially Improper. 

In Point III.A., Midland takes issue with Judge Kumpf’s ruling that 

the Requests attempted to prove Plaintiff’s entire case and went to the 

ultimate facts. Pb14. In arguing that the Requests merely addressed 

“evidentiary” facts, Plaintiff misconceives the applicable standard. Id. 

The question of whether a request is improper requires neither a 

metaphysical analysis as to whether a statement is a component fact or an 

ultimate fact nor, as Midland asserts, an analysis of “evidentiary” versus 

“ultimate” facts. Pb14. 

Applying the standard established by our courts, rather than the 

arbitrary one espoused by Midland, demonstrates – even without 

comparing Shaposhnikova’s Answer or responses to the initial discovery 

requests – that the Requests were improper. 
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For example, Request #4 states that Midland is the owner of the 

account, and Request #48 states that Chase assigned the account to 

Midland. Da85, Da88. Presumably, ownership would flow from a valid 

assignment, and an assignment of a chose-in-action, such as the account, 

involves proof of at least three specific elements, namely: “What is the 

thing that is intended to be transferred? Is the transfer made by one 

having the right and power so to do? And does the instrument contain apt 

and proper words to effectuate the intended transfer?” Sullivan v. Visconti, 

68 N.J.L. 543, 546 (Sup Ct. 1902) aff’d (for reasons below) 69 N.J.L. 452 

(E.& A. 1903). Thus, Requests #4 and #48 attempt to get Shaposhnikova 

to admit conclusions drawn from other, more specific facts. Ownership 

and assignment are therefore – even by Midland’s definition – ultimate 

facts and, consequently, the requests are improper. 

Moreover, those requests address one of the central controverted 

issues in the case – whether Midland had sufficient proof of ownership. 

In addition to the requests regarding ownership and assignment, 

Request #50-51 ask Plaintiff to authenticate a Bill of Sale from Chase to 

Midland. Da88. These Requests violate the fourth principle in Van Langen 

regarding facts unknowable to the responding party. It is impossible for 

Shaposhnikova to know what happened in remote transactions in which 

Chase supposedly sold pools of accounts. Indeed, Midland’s attorney 
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readily admits that Shaposhnikova has no personal knowledge of the 

assignment. 1T13-1. 

A review of the 51 Requests bears out that Midland improperly 

violated the fifth principle in Van Langen by attempting to “canvass the 

entire range of evidence.” Van Langen, supra, 173 N.J. Super at 523. The 

Requests cover everything from the opening of the account with Chase, 

charges to the account, the amount alleged to be due as set forth in a 

purported billing statement, the account being charged off, the sale of the 

account to Midland, and the authenticity of a transactional document in 

the assignment from Chase to Midland. The fact that Midland’s attorney 

showed up for trial with nothing other than the Requests further 

demonstrates that Midland wrongfully sought to use the Requests as a 

“substitute for trial.” Id. at 522. Indeed, Midland did not even have an 

affidavit, let alone a records witness, to authenticate and lay the 

foundation to admit hearsay documents. 

The Requests were also an improper attempt to “canvass the entire 

range of evidence,” and thereby trap Shaposhnikova despite her prior 

dispute of many facts. Van Langen, supra, 173 N.J. Super at 523. As will 

be discussed in Point II.C., below, Shaposhnikova’s Answer and responses 

to initial discovery requests placed many facts in dispute. Nevertheless, 

Midland attempted to use redundant requests and the lack of a response 
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to foreclose any further dispute. “[T]he only possible purpose of 

requesting an admission [from Shaposhnikova] contrary to [her] 

previously stated opinion was the hope that [she] would not answer and 

that [her] failure to answer could be used to seek judgment against [her]. 

This is a patently improper use of a request for admissions.” Hungerford 

v. Greate Bay Casino Corp., 213 N.J. Super. 398, 404 (App. Div. 1986) 

(emphasis added). Judge Kumpf quoted Hungerford as an additional basis 

for his decision. Da9. 

C. Midland’s Unsupportable Attacks on the Trial Court’s Ruling. 

Neither here nor in the trial court did Midland dispute that the 

Requests addressed matters on which Shaposhnikova previously expressed 

her dispute. Rather, Midland admitted that the Requests covered matters 

previously denied. 

Nevertheless, in both Point II and Point III.B. of its Brief, Midland 

asserts that, because Judge Kumpf did not review the initial discovery 

responses at trial, His Honor erroneously found that the issues covered by 

the Requests were already in dispute. Pb13, Pb18. His Honor never made 

such a finding. Instead, Judge Kumpf found that the Requests improperly 

“attempt[ed] to establish the ultimate fact in issue and…outlined the 

case.” 1T30-1.  
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Nevertheless, the record provides “adequate, substantial and 

credible evidence” to support a finding that the Requests addressed 

previously disputed matters. Rova Farms Resort, Inc. v. Invesotrs Ins. Co. of 

Am., 65 N.J. 474, 484 (1974) (citations omitted). Such a finding forms an 

additional basis to affirm. 

Shaposhnikova represented that the Requests covered issues 

already in dispute based upon her responses to Midland’s initial discovery 

requests. 1T17-19. Midland’s counsel concurred. Specifically, Lang 

admitted that the Requests “may seem to be addressing the same issues as 

the first” set of requests and that his reason for doing so was “because the 

first were non-responsive and you don’t get to say, gee, I don’t know, so I 

am denying it.” 1T27-21.  

Thus, there was no need for Judge Kumpf to compare the 

supplemental Requests to the initial requests because Lang stipulated that 

the Requests covered the same material as the initial admission requests, 

some of which had been denied. Although Lang may have thought those 

denials were improperly asserted, he nevertheless conceded that the 

Requests covered the same materials as the previously denied initial 

admission requests. See, Evid.R. 101(a)(4) (an undisputed relevant fact 

may “be established by stipulation” or proven “by any relevant 

evidence”).  
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Moreover, in her Answer, Shaposhnikova denied owing any money 

to Midland because she had no idea as to who Midland was or its 

involvement with the alleged debt. Da2. The Answer also sought for 

Midland to provide its “supporting documents.” Da3. The Complaint had 

alleged both Shaposhnikova’s default on a credit card account with Chase 

and Midland’s ownership of the account. Da1. Thus, the Answer alone 

indicates a denial of both facts.  

Shaposhnikova provided the initial discovery requests and 

responses to the trial court on reconsideration. Da72. Her responses bore 

out more controverted facts – as well as admitted facts. Relevant 

particulars in those responses include: 

1. Admissions #1 and #2 where Shaposhnikova 
admitted having applied to Chase for credit 
and agreed to pay for whatever purchases she 
charged or were authorized by her. Da73. 

2. Admissions #3, #4 and #5 where, not having 
any billing statements, Shaposhnikova could 
not admit receiving credit privileges with 
respect to the account bearing the specific 
account number designated in the request, nor 
could she admit making purchases or receiving 
billing statements on that particular account. 
Da73-74. 

3. Admissions #7 and #8, where Shaposhnikova 
was unable to admit that there was a default 
or a specific dollar amount owed under the 
specifically designated account number. Da74. 
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4. Admission #10, where Shaposhnikova was 
unable to admit whether a specific dollar 
amount was shown as owing on “the last 
monthly statement” for that particular 
account. Da75. 

5. Admission #11, where Shaposhnikova denied 
for lack of knowledge that Midland was now 
the owner of that particular account. Da75. 
Indeed, it would be impossible to for 
Shaposhnikova to have any knowledge about a 
transaction supposedly involving many 
accounts being transferred form Chase, 
possibly passing through intermediate 
assignees, and ultimately ending up with 
Midland. 

6. Interrogatory #2 where Shaposhnikova stated 
that she did not know how much she owed, if 
anything, but would be able to provide a 
better response after being provided billing 
statements. No statements were ever provided. 
Da76-77. 

7. Interrogatory #3 explained Shaposhnikova’s 
inability to provide any information about 
account credits, allowances or deductions until 
Midland provided a history of account 
transactions. Da77. See, LVNV Funding, L.L.C. 
v. Colvell, 421 N.J.Super. 1 (App. Div. 2011) 
(requiring, as part of a debt buyer’s prima facie 
case, proof of all account transactions and 
credits). 

8. Interrogatory #4 admitted receiving 
statements from Chase Bank but revealed that 
Shaposhnikova did not have any statements so 
that she could not say whether the statements 
she had received were on the account 
specifically designated by Midland. Da77. 
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Thus, from Shaposhnikova’s responses to the initial discovery 

requests as well as her Answer, it was beyond question that, in the 

absence of Midland producing account records, Shaposhnikova denied 

Midland’s allegations of the Complaint. 

Having further evidence of the impropriety of the requests, Judge 

Kumpf rightly saw no reason to disturb His Honor’s previous ruling. 

As noted, however, Judge Kumpf’s decisions at trial and on 

reconsideration do not address that the Requests were denied admission 

into evidence because they addressed matters already denied and in 

dispute. Nonetheless, the record firmly established that as a further basis 

for affirmance. 

D. The Trial Court Properly Determined that Midland attempted 
to use the Requests as a Substitute for trial. 

In Point III.C. of its Brief, Midland misunderstands the trial court’s 

ruling as to proving a case purely by requests for admission. Pb19. 

Midland seems to think that Judge Kumpf’s decision to sustain 

Shaposhnikova’s objection to the Requests was somehow influenced by 

the fact that Midland relied solely on the Requests and brought no other 

witnesses or evidence. However, His Honor sustained the objection before 

Midland admitted that it had no other proofs. 1T29-21, 1T31-19. 
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As discussed above, Van Langen provides precedential support for 

Judge Kumpf’s ruling for deeming the Requests improper because they 

“canvass the entire range of evidence to be presented.” Van Langen, supra, 

173 N.J. Super at 523. 

Midland attempts to distinguish Van Langen on the ground that 

Shaposhnikova had not controverted any issue. Pb21. That distinction is 

specious for three reasons. First, the prohibition against requests that 

“canvass the entire range of evidence” and the other four principles of 

Van Langen are not conditioned on a controverted issue, central or 

otherwise. Second, Van Langen does not require a party to identify a 

central controverted issue in order for the court to deem requests 

improper on that basis. Third, and most significant, Shaposhnikova’s 

Answer and responses to Midland’s initial interrogatories and requests for 

admission set forth controverted issues. Da72. Indeed, days before the 

trial, her counsel articulated specific matters which were controverted. 

Da70. 

Judge Kumpf determined the Requests were improper because they 

went to the “ultimate fact[s] in issue,” 1T30-2, and “outlined” Midland’s 

case, 1T30-5. 

The trial court’s understanding was reiterated at the 

reconsideration hearing: requests for admission should not be used as “the 
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sole basis for proofs.” 2T13-11. Consistently, Judge Kumpf’s Statement of 

Reasons said that Midland’s “attempt to use the requests for admissions to 

prove the entire case at trial was improper.” Da9. 

Those statements are entirely in line with published precedent; 

requests for admission are not to be used as a “substitute for trial” and are 

“not designed to canvass the entire range of evidence to be presented.” 

Van Langen, supra, 173 N.J. Super. at 522-3. 

Midland takes Judge Kumpf’s words too literally. Midland’s 

decision to not come prepared with any witnesses or evidence had no 

bearing on His Honor’s analysis of the Requests. Rather, Judge Kumpf 

properly determined that the Requests “canvass[ed] the entire range of 

evidence to be presented.” Id. As such, His Honor rightly concluded that 

the Requests were an improper attempt by Midland to use requests for 

admissions to establish its entire case. 1T30-2. It was not until after Judge 

Kumpf sustained the objection to the Requests that His Honor learned 

that Midland had no other evidence or witnesses, at which point Judge 

Kumpf had no choice but to dismiss the case. 1T31-19, 1T32-4. 

Midland perhaps envisions a hypothetical case where the facts are 

not complex and both parties have personal knowledge of all the facts 

necessary to prove a claim or defense. It is unreasonable, however, to 

think that either Van Langen or Judge Kumpf had such a fantastic case in 
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mind. Like here, most cases involve some facts unknowable to one party 

or where, at the very least, some issue has been joined by the pleadings 

thereby demonstrating a bona fide factual dispute as to some matter. 

Here, for example, Shaposhnikova would not know the facts of 

Midland’s alleged assignment transaction with Chase. Attempting to pull a 

fast one with the Requests to prove a transaction between large financial 

institutions by an admission from a party who did not participate in or 

have any knowledge of the transaction is an impermissible attempt to 

prove the entire case through requests for admission. 

For these reasons, Judge Kumpf correctly dispensed with the 

Requests for the additional reason that they improperly sought to prove 

Midland’s entire case.  
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POINT IV: MIDLAND NEVER ASKED THE TRIAL COURT TO 
ADJOURN TRIAL SO THAT SHAPOSHNIKOVA COULD 
RESPOND TO THE REQUESTS. 

Midland complains that the trial court should have adjourned the 

trial and extended the time for Shaposhnikova to respond to the Requests 

even though Midland never made that request at trial. Pb21. In support, 

Midland argues that Shaposhnikova raised no objection “prior to the day 

of trial.” Pb24, Pb22. In fact, however, Shaposhnikova previously 

informed Midland that she would object to the Requests. As such, there is 

no basis for Midland arguing that it was “sand-bagged.” Pb22. 

A. Midland Never Requested an Adjournment for Shaposhnikova 
to Respond to the Requests. 

Midland argues that Judge Kumpf “should have adjourned the trial 

so as to allow [Shaposhnikova] the opportunity to respond.” Pb21. 

Midland never requested such relief at trial. Issues not raised or 

briefed in the trial court should not be considered on appeal. See, e.g., 

Verni ex rel. Burstein v. Harry M. Stevens, Inc., 387 N.J. Super. 160 

(App. Div. 2006) certif. denied, 189 N.J. 429 (2007); and, Rutgers, State 

Univ. of N.J. v. Liberty Mut. Ins. Co., 277 N.J. Super. 571 (App. Div. 1994). 

The only adjournment Midland requested at trial was prior to the 

objection to the Requests and for the express purpose of subpoenaing 

Shaposhnikova if she was going to “raise some other arguments that 
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should have been raised in a motion.” 1T5-23. Midland did not elaborate 

on what those “other arguments” or motion would be. Regardless, 

Shaposhnikova’s evidentiary objection to Midland’s offering the Requests 

into evidence was not an argument which “should have been raised in a 

motion” and, therefore, Midland’s adjournment request could not be 

construed as having sought time to respond to the Requests. Id. Thus, the 

trial judge denied the adjournment request because there had been ample 

time for Midland to serve a notice in lieu of subpoena. 1T13-18. 

Later on, after Judge Kumpf sustained Shaposhnikova’s objection 

to the Requests, Midland made no request for an adjournment or any 

alternative relief. Indeed, Midland’s counsel conceded to Judge Kumpf, 

“you made your ruling and we’ll go from there.” 1T32-2. 

As Midland failed to ask for an adjournment after Shaposhnikova’s 

objections were sustained, Judge Kumpf could only be faulted if his 

failure to grant an adjournment sua sponte was plain error. R. 2:10-2. 

Midland does not argue that there was plain error. Therefore, Midland 

has no basis to complain that there should have been an adjournment. 
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B. Midland Had No Reasonable Basis to Show Up at Trial 
without Witnesses or Evidence Because Shaposhnikova 
Previously Notified Midland that the Requests were 
Objectionable. 

Prior to trial, Midland knew that Shaposhnikova planned to object 

to the admission of the Requests into evidence. 

Shaposhnikova had filed a motion to dismiss the complaint on 

March 19, 2012 based upon Midland’s failure to respond to 

interrogatories. Da32. In support of that motion, Stern certified that 

Shaposhnikova was “not in default of any discovery obligation.” 

Da36, ¶9. From that statement alone, Midland should have at least 

considered that Shaposhnikova was unaware of the Requests. 

Midland never inquired if Shaposhnikova would object to the 

Requests. Rather, Midland’s counsel’s March 23, 2012 letter to 

Shaposhnikova’s counsel simply asserted that the supplemental requests 

were deemed admitted and would be used in support of a summary 

judgment motion. Da68.  

In response to Midland’s counsel’s March 23, 2012 letter, 

Shaposhnikova’s counsel explained why the Requests were improper, 

including that they addressed matters already in dispute. Da70. The 

response stated that the Requests could not be used to support a summary 

judgment motion or at trial. Id. 
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Thus, Midland cannot justify any need to postpone trial based on 

surprise. 

C. Midland Chose Not to Request an Adjournment to Complete 
Discovery. 

In his letter informing Midland of the reasons why it could not rely 

on the Requests as being deemed admitted, Stern proposed adjourning the 

trial so that responses could be provided along with Midland answering 

interrogatories. Da70. Midland ignored that proposal. Thus, Midland’s 

counsel knew that, if it requested an adjournment to allow Shaposhnikova 

to respond to the Requests and the trial court were inclined to grant it, 

her counsel would likely request that, in fairness, Midland be compelled 

to answer interrogatories. Thus, Midland has no reason to complain that 

that Judge Kumpf’s failure to sua sponte adjourn the trial was plain error 

justifying reversal. 
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POINT V: MIDLAND’S FICTIONALIZED TALE OF WOE HAS NO 
BASIS IN FACT OR LAW AND IS, IN ACTUALITY, 
CONTRARY TO THE RECORD AND ESTABLISHED 
AUTHORITY. 

Midland’s characterization of consumer credit defense tactics is 

nothing more than a “poor me” story. It has no basis in the record or in 

the reliable literature. 

It is surprising that Midland would argue that satisfying its burden 

of proof is so difficult when its counsel certified to conducting a 

reasonable investigation causing him to conclude that evidentiary support 

existed for the factual allegations of the Complaint. R. 1:4-8(a). He chose 

not to avail himself of the right to allege that the existence of such 

evidence depended on further investigation or discovery. Id. 

The record here reflects Midland’s lack of evidence. It refused to 

answer interrogatories, showed up for trial without witnesses, and sought 

to prove its entire case by requests for admission despite prior knowledge 

that Shaposhnikova would object to their evidential use. Those facts in 

this record are similar to those which have caused courts to recognize 

“the assigned-debt industry’s frequent pursuit of claims that lack proper 

documentation.” LVNV Funding, LLC v. Delgado, 899 N.Y.S.2d 60 at *3 

(Dist. Ct. 2009).  
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Debt buyers like Midland bring large volumes of lawsuits, 

frequently with little or no evidence, but hope to win by either default or 

overwhelming pro se litigants with unfamiliar court procedures. That 

reality is well-documented in both the academic and mainstream press as 

well as government studies. See, for example, Problems Riddle Moves to 

Collect Credit Card Debt, New York Times, page 1, August 13, 2012 

(http://dealbook.nytimes.com/2012/08/12/problems-riddle-moves-to-

collect-credit-card-debt/); Holland, Peter A., The One Hundred Billion 

Dollar Problem in Small Claims Court, 6 Journal of Business & Technology 

Law 259 (2011) (http://ssrn.com/abstract=1875727); and, Repairing a 

Broken System: Protecting Consumers in Debt Collection Litigation and 

Arbitration, Federal Trade Commission Report, July 2010 

(ftc.gov/os/2010/07/debtcollectionreport.pdf). 

Ultimately, Midland’s tale has no bearing on the resolution of the 

issues raised on this appeal. Midland’s supplemental admission requests 

were neither proper in scope nor properly served. Thus, it never had a 

basis to offer them into evidence as having been deemed admitted. Judge 

Kumpf properly excluded them from evidence and, absent any other 

evidence, properly dismissed the case. This Court should affirm.  




