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PRELIMINARY STATEMENT 

Plaintiff-Appellant made no effort to submit a joint appendix or to include 

“such parts as the appellant should reasonably assume will be relied upon by the 

respondent in meeting the issues raised.” R. 2:6-1(a)(1). Instead, Plaintiff’s 

Appendix omitted significant material portions which contradict Plaintiff’s 

arguments on appeal. Furthermore, Plaintiff included a document which was 

never in the record. Such conduct merits dismissal of the appeal but Defendant-

Respondent merely requests that Plaintiff’s Appendix be stricken.  

PROCEDURAL HISTORY 

This case was commenced on November 22, 2011. Da1. It came on for 

trial on April 4, 2012 where Plaintiff offered supplemental requests for 

admissions (“Requests”) into evidence, claiming they had been deemed 

admitted. Defendant objected. The trial judge sustained the objection. When 

Plaintiff offered no other evidence, the case was dismissed with prejudice. 

On May 18, 2012, Plaintiff’s reconsideration motion was denied. 

Plaintiff filed a Notice of Appeal on May 30, 2012. Da10. On August 27, 

2012, Plaintiff filed its Brief and Appendix. 

Simultaneous with the filing of this Motion, Defendant files Respondent’s 

Brief and Appendix. 

STATEMENT OF FACTS 

The central issue on appeal is the propriety of the trial court’s evidentiary 

ruling sustaining Defendant’s objection to Plaintiff’s offer of the Requests into 
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evidence. The trial judge found that there was no proof that the Requests had 

been served and, even if they had been served, it was improper for Plaintiff to 

prove its entire case with the Requests. Da8-Da9. 

This Motion relies on Defendant’s Appendix and the Certification of Philip 

D. Stern, Esq. (“Stern Cert.”) dated October 24, 2012 which appears in the 

attached Motion Appendix. 

As detailed in the Legal Arguments, Plaintiff’s Appendix reflects the 

following deficiencies which are so significant that they warrant dismissal of the 

appeal but Defendant only asks that Plaintiff’s Appendix be stricken: 

1. On appeal, Plaintiff argues that there was no defect in service of the 

Requests. Below, however, in its brief supporting its reconsideration 

motion, Plaintiff admitted that service of the Requests was “defective.” 

Da43-44. Plaintiff’s Appendix, however, redacted those portions of its 

reconsideration motion brief which are inconsistent with its arguments on 

appeal. 

2. On appeal, Plaintiff argues the trial court should have relaxed the service 

rules to deem faxing as a permissible mode of service. Plaintiff’s Appendix 

omitted, however, a written exchange between the parties’ attorneys in 

which Plaintiff’s counsel acknowledged that the Rules do not permit 

service by fax or email and, due to their inability to agree on consensual 

service by fax or email, that they must follow the Rules. Da55-Da58. 
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3. On appeal, Plaintiff professes to have been surprised by Defendant’s trial 

objection to the Requests, but omits Defendant’s pretrial notice of her 

objection. Da70. 

4. Midland includes an unsigned certification of its counsel as being part of 

the record which was never filed or presented below. Stern Cert. ¶3. 

Plaintiff’s Appendix is so deficient as to not properly present the portions 

of the record necessary for a proper consideration of the issues on appeal. By 

contrast, Defendant’s Appendix conforms to R. 2:6-1(a) including all the 

required contents of an appellant’s appendix. As such, Defendant’s Appendix is 

meant to supplant Plaintiff’s Appendix. 

LEGAL ARGUMENTS 

 Plaintiff’s Appendix Should be Stricken because It 
Misrepresents the Record by Omitting Material Portions 
and Adding Material which was Never in the Record. 

It is appropriate appellate advocacy to argue that apparent “bad” facts 

contained in the trial court record are not relevant or should not be given 

significance. It is unacceptable however, where, as here, Plaintiff withholds 

those portions of the trial court record containing those “bad” facts from its 

Appendix and includes material never presented to the trial court. Such conduct 

merits striking Plaintiff’s Appendix. 

The record on appeal includes all papers on file in court below. R. 2:5-

4(a). Frequently, the entire record is unnecessary to resolve the issues raised on 

appeal. Consequently, the appellant is obliged to submit an appendix including 



page 7 of 13 

only those portions of the record “essential to the proper consideration of the 

issues, including such parts as the appellant should reasonably assume will be 

relied upon by the respondent in meeting the issues raised.” R. 2:6-1(a)(1). 

That requirement should be “construed by appellants liberally” in order 

to avoid burdening the Court with either a supplemental appendix or a 

respondent’s appendix. Manna v. Pirozzi, 42 N.J. Super. 264, 266 

(App. Div. 1956). Indeed, the Rules encourage appellant’s counsel to 

communicate with respondent’s counsel to create a joint appendix “whenever 

possible.” R. 2:6-1(d). Plaintiff’s counsel did not solicit defense counsel to create 

a joint appendix. Stern Cert., ¶2. 

A. Redacting Plaintiff’s Admission that Service of the Requests Was Defective. 

Plaintiff’s brief alleges that the Requests were properly served by regular 

mail. Pb9. However, in Plaintiff’s reconsideration motion, it admitted that 

service of the Requests was defective. Da43-44. Plaintiff compared service of the 

Requests in this case to a case involving service of process and conceded that 

“[s]ervice was defective in both cases,” and that the defect was “a technical 

violation of the Rules governing service of discovery demands.” Id. Plaintiff’s 

Appendix, while including its reconsideration brief, inexplicably redacts the very 

portion of the brief in which Plaintiff admitted that the Request’s service was 

defective. 
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B. Omitting Counsels’ Agreement to Comply with the Court’s Service Rules. 

In support of its reconsideration motion, Plaintiff argued that, although 

service in accordance with the Rules had not been made, the Rules should have 

been bent to deem the undisputed receipt of the Requests by fax as proper 

service. Da44. On appeal, Plaintiff argues that fax receipt of the Requests should 

be deemed as sufficient service. Pb12. That argument flies in the face of facts 

demonstrated in a portion of the record which Plaintiff omitted from its 

Appendix.  

In opposition to Plaintiff’s reconsideration motion, Defendant disclosed 

that Plaintiff’s counsel had no reason to rely on service by fax. Defense counsel’s 

certification filed in the trial court attached an email exchange between him and 

Plaintiff’s counsel only a few weeks prior to the faxed Requests. Da55. There, 

Plaintiff’s counsel acknowledged that service by fax or email was not permitted 

by the Rules but proposed that the attorneys consent to service in that matter. 

Da56. In response, Defendant’s counsel suggested some guidelines. Midland’s 

counsel rejected them and stated, “we have to stick with the Court Rules.” Da58. 

Plaintiff’s Appendix withholds not only that email exchange but the 

entirety of the Certification. 

C. Plaintiff was not Surprised by Defendant’s Trial Objection. 

Plaintiff’s appellate brief argues that it was “sand-bagged” at trial because 

Defendant never gave prior notice that it would object to the Requests. Pb22. In 

fact, however, Defendant gave prior notice, which was presented to the trial 

court, but Plaintiff omitted that portion of the record from its Appendix. 
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Four days prior to trial, defense counsel wrote to Plaintiff’s counsel. Da70. 

The letter responded to a threat from Plaintiff’s counsel to file a summary 

judgment motion relying on the Requests. Defense counsel’s letter expressly 

stated “[y]ou cannot [rely on them for summary judgment] – nor can you rely 

on them at trial.” Id. 

Without any explanation, Plaintiff omitted that letter from its Appendix 

even though it was part of the record and directly related to one of its arguments 

on appeal. 

D. Plaintiff Includes Matters Outside the Record.  

Plaintiff’s Appendix includes an unsigned “Certification” from Midland’s 

counsel, Steven A. Lang, Esq. Pa3, Pa51. Significantly, the unsigned certification 

makes unsupported allegations of professional misconduct against Defendant 

and her counsel. That document was never served and was never part of the 

record. Stern Cert. ¶3. 

E. Plaintiff’s Deficiencies Cry Out for Dismissal of the Appeal. 

Plaintiff seeks the attention of this Court to review the trial court’s 

evidentiary ruling which denied admission of the Requests into evidence. It was 

incumbent upon Plaintiff to provide this Court with everything in the record 

essential to considering the appeal, including a liberal inclusion of those parts of 

the record which Defendant would reasonably rely upon, and not submit 

documents which were never presented to the trial judge. Plaintiff failed on both 

counts. 
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Plaintiff’s omission of documents favorable to Defendant’s case is, on its 

own, grounds to “strike appellant’s brief and appendix…and dismiss the appeal.” 

Feddock v. New Jersey Realty Co., 28 N.J. Super. 400, 402 (App. Div. 1953) 

(citing Grove v. Grove, 21 N.J.Super. 447 (App.Div.1952)). See also, Lopizzo v. 

Burke, 198 N.J. Super. 359, 363 (App. Div. 1985) (“In our view the flagrant and 

egregious conduct of plaintiff’s counsel in failing to include these important 

[documents] in the appendix and causing a waste of judicial time and effort to 

uncover the deception, is reprehensible and requires our censure.”) 

Plaintiff’s Appendix includes the unsigned, unfiled Certification of Steven 

A. Lang, which was never in the record. Similarly, in Cherry Hill Dodge, 

“documents were presented in the appendix which were not in evidence below 

without a motion having been made to settle the record pursuant to R. 2:5–5(a). 

This is completely improper.” Cherry Hill Dodge, supra 194 N.J. Super. at 283 

(citing R. 2:5–4; Middle Dep't Insp. Agency v. Home Ins. Co., 154 N.J. Super. 49, 

56 (App.Div.1977), certif. den. 76 N.J. 234 (1978)). Papers not filed with the 

trial or appellate court are not part of the record on appeal. R. 2:5-4(a). 

Presenting such materials on appeal constitutes “a gross violation of appellate 

practice and rules.” Middle Dept. Inspection Agency, supra 154 N.J. Super. at 56. 

“Our Rules of procedure are not simply a minuet scored for lawyers to 

prance through on pain of losing the dance contest should they trip. Those Rules 

have a purpose, one of which is to assist in the processing of the increasing 

number and complexity of cases, including appeals in this Court, that we have 

experienced over the last couple of decades.” Stone v. Old Bridge Twp., 111 N.J. 
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