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PRELIMINARY STATEMENT 

MSW’s Brief improperly presumes entitlement to judgment by 

arguing that Zaidi failed to disprove MSW’s claims and making the absurd 

argument that Zaidi should be presumed to have admitted all facts 

necessary for MSW’s claims.  

In doing so, MSW rejects New Jersey caselaw establishing the 

requirements for standing by an alleged assignee of a defaulted credit 

card account – requirements which are universally accepted among 

courts, scholars, legal encyclopedia and the Restatement. Instead, MSW 

proposes a rule that, absent Zaidi proving otherwise, its assertion of a 

claim of ownership is sufficient. 

Similarly, MSW argues that Zaidi’s failure to respond to a letter he 

denies receiving, and his failure to dispute MSW’s claim in a call to 

explore settlement prior to filing his Answer, imply that Zaidi admitted all 

of the factual elements of MSW’s cause of action. 

Finally, MSW distorts an evidence rule designed to conserve 

judicial resources when issues are not in dispute into a rule which would 

compel defendants to disprove plaintiff’s claim or face summary 

judgment. 
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There are, however, no shortcuts to justice – and Zaidi should not 

suffer from a judgment in the absence of sufficient admissible evidence. 

To the contrary, MSW’s claims should be dismissed for lack of proof. 

REPLY TO MSW’S PROCEDURAL HISTORY 

MSW’s Procedural History improperly presents the following non-

procedural facts and legal arguments. 

Zaidi Objects to the Pre-Lawsuit “Dunning” Letter. 

MSW’s chronology opened with its counsel’s pre-suit collection 

demand letter. Pb5. It claimed that Zaidi did not respond to the letter, 

Pb5-6, without disclosing that Zaidi denied receipt. Da45, ¶¶5-8. 

Zaidi proposed that MSW’s sole reason for raising his supposed 

failure to respond was to imply his admission by silence. MSW did not 

disagree. That implication, however, is expressly prohibited by law. 

Db35; 15 U.S.C. § 1692g(c). Nevertheless, without excuse or explanation, 

MSW repeated the fact as part of its Procedural History. 

Zaidi objects to the drawing of any inference from the fact that 

MSW’s lawyer received no response to a letter which Zaidi disputes 

receiving. 
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Zaidi Objects to the Settlement Telephone Call. 

At Pb6, MSW described a phone call which it conceded to be for 

the purpose of discussing settlement but, nevertheless, asserted that the 

call evinced Zaidi’s admission of the facts MSW needed to prove its case. 

Zaidi already pointed out that N.J.R.E. 408 bars admission of the 

call. Db36. Nevertheless, MSW argued that the call was not within the 

purview of that rule because there was no disputed claim, Pb55, and the 

call was not offered “to establish liability, but to factually debunk any 

claim of uncertainty about [MSW’s] ownership.” Pb45. The arguments are 

specious. 

There is no basis to conclude that there was no disputed claim. At 

the time of the call, Zaidi’s answer was not yet due. But by the time MSW 

presented the call to the trial court, his dispute was evident from both his 

contesting pro se answer and his motion for summary judgment.  

Furthermore, MSW’s stated purpose for offering the telephone call 

was to imply Zaidi’s admission to the factual elements of MSW’s claim. 

MSW articulated “three principal elements…: a) that the account was 

Defendant’s, b) the amount thereon is $12,487.36, and c) that MSW 

Capital owns the Account.” Pb34; see, also, Pb1. MSW asserted that 

“during that conversation, [Zaidi did not] deny that the subject account 
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was his, or that the amount due thereon is $12,487.36, or that Plaintiff 

owned the account.” Pb6. Thus, the facts which MSW sought to adduce 

from the settlement discussion are identical to those it sought to prove. 

The proffering of the settlement discussion was for no purpose other than 

to prove MSW’s case and, therefore, is inadmissible. 

A contrary conclusion would cause every litigant to fear settlement 

discussions where an inadvertent failure to expressly refute every element 

of an adversary’s claim could be deemed an admission by silence. 

For these reasons, Zaidi objects to MSW’s introduction of the 

telephone call. 

The Denial of Zaidi’s Summary Judgment Motion is Before the Court. 

MSW cited the absence of a written order to contend that the 

denial of Zaidi’s summary judgment motion is not before this Court for 

review. Pb13. The argument is without merit. 

Both parties have acknowledged that, despite the absence of a 

separate written order (which Judge McGann felt unnecessary to enter), 

Zaidi’s summary judgment was denied when MSW’s motion was granted. 

Da13; Dra2, Dra5. The trial court’s records are concur. See, Dra8. 

Thus, the trial court’s denial of Zaidi’s motion is properly before 

this Court. If, however, the Court were to conclude otherwise, then Zaidi 
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requests either a temporary remand directing the entry of an order or, in 

the alternative, that this Court “exercise such original jurisdiction as is 

necessary to the complete determination of any matter on review” 

including review of the denial of Zaidi’s motion. R. 2:10-5. 

REPLY TO MSW’S STATEMENT OF FACTS 

MSW’s Statement of Facts relies on inadmissible hearsay and 

statements from incompetent witnesses. Those evidentiary failings are 

addressed in Zaidi’s initial brief and in the Legal Arguments, below.  

REPLY TO MSW’S STANDARD OF REVIEW 

MSW contended that, by granting its motion, the lower court 

should be presumed to have overruled Zaidi’s evidentiary objections and 

that phantom ruling reviewed for abuse-of-discretion. Pb13. 

The more lenient standard of review is, however, inapplicable to 

evidentiary rulings which were never made or not “supported by credible 

evidence in the record.” Estate of Hanges v. Metro. Prop. & Cas. Ins. Co., 

202 N.J. 369, 384 (2010) (at footnote 8 and the adjoining text). With the 

motion judge’s failure to actually make those rulings, this Court can “only 

speculate about the reasons for a trial court’s decision.” Rosenberg v. 

Bunce, 214 N.J. Super. 300, 304 (App. Div. 1986). This is especially so 

when, as here, MSW failed to identify any supporting “credible evidence.” 
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Estate of Hanges, supra at 384. Consequently, the standard on review is de 

novo. Id. 

LEGAL ARGUMENTS 

POINT I: MSW FAILED TO PROVE A VALID ASSIGNMENT. 

MSW rejected the well-established elements necessary to prove the 

valid assignment of contract rights, namely: identification of subject 

matter, clear evidence of intent to transfer, and notice to the obligor. In 

its place, MSW proposed a new rule: ownership is proven, in the absence 

of contrary evidence, merely by asserting a claim of ownership.  

A. The Parties Agree that Standing is a Threshold Issue. 

Regardless which rule applies, the parties agree that MSW’s 

ownership of the account is the sine qua non of standing and that 

“[s]tanding is a threshold issue to be decided before substantive issues are 

considered.” Pb45-46. See, also, New Jersey Citizen Action v. Riviera Motel 

Corp., 296 N.J. Super. 402, 411 (App. Div. 1997). 

Both parties cited Triffin v. Somerset Valley Bank, 343 N.J. Super. 

73, 80 (App. Div. 2001), which, quoting In re Adoption of Baby T., 160 

N.J. 332, 341 (1999), reinforced that “standing is an element of 

justiciability that cannot be waived or conferred by consent.” 
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B. MSW Fails to Identify the Elements of a Valid Assignment. 

Zaidi explained why a chose-in-action, such as the account here, 

should be treated different from other forms of property and property 

interests. Db43-47. MSW concurred. Pb46-47.  

Zaidi demonstrated that the New Jersey decisional law yielded 

three requisite elements. Db47-50. MSW cited no authority rejecting any 

of those decisions. Instead, it attempted to distinguish them and 

formulated this rule: “a claim of right to property” is sufficient to prove 

ownership in the absence of “affirmative proof to challenge Plaintiff’s 

claim of ownership.” Pb21, Pb52. 

There is no reasonable basis for rejecting the New Jersey cases. 

Indeed, the New Jersey rule is substantially consistent with long-

established principles throughout the country which provide: 

A valid assignment must contain clear 
evidence of the intent to transfer rights, must 
describe the subject matter of the assignment, 
must be clear and unequivocal, and must be 
noticed to the obligor. 

6 AmJur2d (Thomson West 2008) 206, Assignments § 82 (citing, among 

other cases, Tirgan v. Mega Life & Health Ins., 304 N.J. Super. 385 (Law 

Div. 1997). The Arizona Supreme Court characterized the elements as 

“hornbook law.” Certified Collectors, Inc. v. Lesnick, 116 Ariz. 601, 603 
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(1977); cf, Restatement (Second) Contracts § 324. See, also, 4 Corbin on 

Contracts § 879 at 528-529 [1951]. 

The only area for academic debate is whether notice to the obligor 

is required. Compare, e.g., Webb v. Brinkerhoff Const. Co., 972 P.2d 74, 77 

(Utah 1998) (notice is “indispensable”) and Northstream Investments, Inc. 

v. 1804 Country Store Co., 697 N.W.2d 762, 766 (S.D. 2005) (citing 

Tirgan, supra), with Johnson v. Sowell, 80 N.M. 677, 679 (1969) (notice 

not required). In this State, however, there can be no doubt that it has 

always been required. See,  Canger v. Dorine Indus. Park P’ship, Docket No. 

A-4743-02T2, 2005 WL 309928, *7 (App. Div. Jan. 14, 2005) 

(unpublished) (at *7, Dra14, “notice must be given to the obligor”). Dra9. 

C. MSW’s “I Own It” Argument is Without Merit. 

MSW cited three cases – none involving an assignment – for the 

proposition that, unless Zaidi proves otherwise, merely asserting a claim 

of ownership satisfies its proof burden.  

Hance’s Adm’rs v. Waln, 53 N.J. Eq. 660 (Chanc.) aff’d sub. nom. 

Waln v. Hance’s Adm’rs., 53 N.J. Eq. 660 (E.&A. 1895), concerned whether 

the decedent owned certain tangible personal property which, at the time 

of his death, were in his son-in-law’s possession. In 1876, his 

administrators inventoried and appraised the items. Then, decedent’s 
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daughter acknowledged in writing that the items were her father’s and, 

by keeping them, their value was chargeable to her share of his estate. In 

1891, when the proceeds from decedent’s farm were to be distributed, 

decedent’s daughter sought to avoid the offset from her earlier writing. 

She testified that the items were not her father’s but, instead, the property 

of her husband. Thus, she argued, the property was hers through her 

husband and not through her father’s estate. Some question existed as to 

whether, prior to decedent’s death, her husband attempted to avoid 

creditors by transferring ownership to decedent. Based on the daughter’s 

undisputed testimony, the court found that the property was her 

husband’s, but the combination of his consent to the inventory, his 

witnessing the writing in which she acknowledged that the property was 

her father’s, and living several years thereafter without objecting, gave 

rise to an estoppel which barred the husband’s claim of ownership. 

Lubinsky v. Court of Common Pleas of Passaic County, 15 N.J. Misc. 

183 (Sup. Ct. 1937), reviewed a directed verdict rejecting a third party’s 

claim that levied-upon goods and chattels belonged to him and not the 

judgment debtor. The court affirmed observing that all the testimony as to 

ownership favored the judgment creditor. 
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In Moran v. Joyce, 125 N.J.L. 558 (Sup. Ct. 1941) aff’d, 127 N.J.L. 

562 (E.&A. 1942), Joyce’s judgment creditor levied on two bank accounts 

in Joyce’s name but, on one, as “Trustee, settlement account” and, on the 

other, as “Agent.” Joyce testified that the monies in the accounts were 

being held by him in trust for others, to which there was no dispute. 

Thus, the court released the levy. 

Those cases did not involve proof of the chain of assignment of 

intangible contract rights. They represent examples where ownership was 

based on undisputed admissible evidence – not, as MSW contended, the 

assertion of a claim of ownership. 

D. The Form of Assignment Does Matter. 

The law of assignments does not require that the assignment be in 

writing or take a particular form. Here, however, MSW contended the 

assignments were, in fact, written and, if the submissions are to be 

believed, the form included written agreements and other records which 

were never provided. MSW cannot ignore the form used, particularly 

when, as here, the proffered witnesses’ knowledge is based on the content 

of those records. Thus, the written assignments needed to be produced. 

Testimony as to the contents or effects of the written assignment is 

inadmissible hearsay and does not prove the assignment. 
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MSW could not substitute oral testimony because the assignments 

were not made orally. Indeed, having purportedly transferring a claim in 

excess of $5,000, they had to be in writing. N.J.S.A. 12A:1-206 (the UCC 

Official Comment to this section confirms that the sale of choses in action 

is covered); see, also, Restatement (Second) Contracts § 324, Comment b 

(confirming the applicability of the UCC). 

POINT II: ZAIDI DID NOT ADMIT THE FACTS OF MSW’S CASE BY 
SILENCE.  

Earlier, supra at pages 2 and 3, Zaidi objected to the admissibility 

of his alleged failure to respond to a pre-suit letter and his settlement 

discussion. MSW continued its unsupportable admission-by-silence 

argument based on Zaidi’s pro se answer and discovery responses. Pb40. 

Preliminarily, standing cannot be proved by such admissions. Baby 

T., supra, (“standing is an element of justiciability that cannot be waived 

or conferred by consent”). Moreover, Zaidi did not admit to standing. 

Contrary to MSW’s argument, Zaidi’s objections to admission 

requests are not admissions. Pb40-42. An admission request cannot be 

deemed admitted when, as here, there is an objection. R. 4:22-1. Ignoring 

the Rule’s invitation, MSW did not move to test the objections’ sufficiency 

and compel a response. It should not now be heard to argue either that 
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the objections were insufficient or, being insufficient, Zaidi’s response 

should be deemed an admission. 

To support its admission-by-silence argument, MSW editorialized 

Greenberg v. Stanley, 30 N.J. 485, 497-498 (1959). A full reading of the 

decision, if not the paragraph from which MSW quoted, reveals that the 

admission-by-silence rule does not apply here and “must be used with 

caution and only when the trial judge is satisfied preliminarily that all 

conditions for its application have been established by the proponent, or 

at least that a reasonable jury could so find.” Id. 

MSW erroneously characterized Zaidi’s Answer as a general denial 

to argue that his Answer should imply admissions. Pb28, Pb33. Zaidi’s pro 

se Answer “specifically denied” the Complaint’s allegations. Da3. The 

Complaint’s two sentences alleged that MSW is “now the owner” of an 

account, and that Zaidi owed MSW a specified sum. Da1. As Zaidi never 

heard of MSW prior to receiving the Compliant, Da49 at ¶5, he properly 

denied the allegations. Furthermore, a general denial might limit Zaidi’s 

proofs but does not relieve MSW’s proof burden. Turner v. Wells, 64 N.J.L. 

269, 274 (1900) (“The contention [that, by obligor’s general denial, 

assignee was relieved of proving satisfaction of the conditions precedent 

to obligor’s payment obligation] is unavailing, for the question is not 
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what the defendants shall be permitted to give in evidence, but what 

evidence are the plaintiffs required to produce in order to make out their 

right to recover.”) 

There is, therefore, no basis for MSW’s contention (at Pb40) that 

the Answer did not raise a factual controversy. 

POINT III: ISSUE BEING JOINED BY THE PLEADINGS, THERE 
EXISTED A BONA FIDE DISPUTE RENDERING  
N.J.R.E. 101(a)(4) UNAVAILBLE TO RELIEVE MSW 
FROM ESTABLISHING AN EXCEPTION FOR THE 
ADMISSION OF HEARSAY. 

MSW did not establish any exception permitting admission of its 

hearsay submissions. Instead, MSW argued that N.J.R.E. 101(a)(4) 

relieved it of the hearsay rule. See, e.g., Pb13, 28, 40, and 43. 

N.J.R.E. 101(a)(4), however, permits – but does not require – proof of a 

fact by relevant evidence without the bar of exclusionary rules only when 

“there is no bona fide dispute as to that fact.” Id. Here, bona fide disputes 

exist as to standing based on ownership, and damages. 

MSW invoked N.J.R.E. 101(a)(4) to admit all of its submissions in 

evidence. Thus, it needed to demonstrate that “there is no bona fide 

dispute” as to any fact. Id. It cannot do so and, therefore, the rule does 

not apply here. 
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MSW, citing Senders v. CNA Ins. Companies, 212 N.J. Super. 518, 

521 (Law Div. 1986), would require a bona fide dispute to depend on 

Zaidi’s ability to create a “genuine factual conflict.” See, Pb13. Neither 

Senders nor the rule impose such a heavy burden for there to be a bona 

fide dispute. 

Senders sued CNA, his insurer, for denying a claim after his 

business was destroyed by arson. Concerned that the jury might suspect 

Senders’ involvement in the fire, he sought to introduce evidence that he 

voluntarily took and passed a polygraph exam during the police 

investigation of the fire. Over CNA’s objection, the trial judge held that 

the polygraph evidence was relevant because it had “a tendency in reason 

to prove that the plaintiff was not involved in the arson,” and was 

admissible because there was no bona fide dispute as CNA “concede[d] 

that the plaintiff is not responsible in any way for the fire which 

destroyed the premises.” Id. at 521. 

A “bona fide” dispute is one “made in good faith.” Black’s Law 

Dictionary (9th ed. 2009). Cf., Standard Oil Dev. Co. Emp. Union v. Esso 

Research & Eng'g Co., 38 N.J. Super. 106, 115 adhered to on reh'g, 38 N.J. 

Super. 293 (App. Div. 1955) (test for bona fide dispute over meaning of a 

collective bargaining agreement, is whether “it appears to the mind of the 
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ordinary layman that the particular language involved is reasonably open 

to the connotation contended for.”); and King v. S. Jersey Nat. Bank, 66 

N.J. 161, 196 (1974) (Pashman, J., dissenting) (considering due process 

safeguards for automobile repossessions, the purchaser may have any of 

several reasons for a “bona fide dispute” or “bona fide objections” even if 

they later prove to be “insubstantial.”) Thus, a bona fide dispute merely 

requires a reasonable basis to challenge the proposed fact. 

Here, Zaidi had no means for knowing anything about the alleged 

assignments. MSW even argued that Zaidi was not entitled to notice. 

Pb33. Moreover, Zaidi, being uncertain of the account balance, 

legitimately disputed damages. Therefore, he raised a bona fide dispute. 

MSW has no reason to complain about being put to its proofs. 

The rule was intended to apply to the limited circumstances when 

there is either a stipulation or unobjected evidence or testimony. 

N.J.R.E. 101(a)(4) was formerly Rule 3. 
N.J.R.E. 101(a)(4) could be characterized as 
the “lack of objection” or “stipulation” rule. If 
a party does not object to the offer of relevant 
evidence then the evidence goes in even if 
incompetent, such as when the witness testifies 
as to hearsay or renders his opinion without 
having been qualified. If there is a 
“stipulation” or agreement among counsel as 
to a relevant fact then the fact may be proved 
by any means acceptable to the court. [2B N.J. 
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Prac., Evidence Rules Annotated 101:3 
(N.J.R.E.) (3d ed.)] 

Contrary to MSW’s argument (Pb13), there is nothing in 

N.J.R.E. 101(a)(4) which relieved the requirement for competent evidence, 

even if it were to apply here. The rule only offers dispensation from 

exclusionary rules. Consequently, the rule provides no excuse for failing 

to meet the requirements on summary judgment motions, when only facts 

which are already in the record, are judicially noticeable, or presented by 

affidavits “made on personal knowledge, setting forth only facts which 

are admissible in evidence to which the affiant is competent to testify” 

can be considered. R. 1:6-6. MSW’s competency problems have been 

discussed (Db22, Db33 and Db41). MSW cannot hide from them behind 

N.J.R.E. 101(a)(4). 

 Finally, the two cases cited by MSW for the application of 

N.J.R.E. 101(a)(4) are factually distinguishable. Senders, supra, was 

discussed above at page 14. 

Jugan v. Pollen, 253 N.J. Super. 123 (App. Div. 1992) involved a 

medical malpractice claim. The doctor’s answer was suppressed for 

refusing to produce his records, which only he could authenticate. At the 

proof hearing, the rule was cited as a basis to admit those hearsay records 

because their accuracy was undisputed. 



 

Reply Brief of Defendant-Appellant page 17 
MSW Capital, LLC vs. Azeem H. Zaidi, Docket No. A-006370-11T1 

Here, Zaidi’s Answer put MSW’s ownership and the correctness of 

the alleged account balance in issue. Consequently, there exists a bona 

fide dispute rendering NJRE 101(a)(4) inapplicable. 

POINT IV: MSW HAS NOT RAISED ANY BASIS FOR THE ADMISSION 
OF ITS SUBMISSIONS INTO EVIDENCE. 

MSW scattered throughout its brief several minor but meritless 

evidence arguments. Three are worthy of the following brief discussion. 

First, MSW argued that possessing billing statements proved 

ownership. Pb24. It relied on Bergen v. Van Liew, 36 N.J. Eq. 637, 639 

(E&A, 1883) which held that “[t]he possession of personal property has 

always been recognized as presumptive evidence of ownership.” Id. The 

requisites for proof of ownership have been briefed and reflect that 

possession of unauthenticated documents without a competent witness’s 

testimony as to their source or creation does not prove ownership. 

Second, MSW attempted to distinguish the three federal district 

court decisions where the debt buyer failed to prove a valid chain of 

assignment. MSW relied on the fact that those cases sought to compel 

arbitration. Like the instant matter, however, they involved the inability 

to prove assignment of a defaulted consumer credit card account. 
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Third, MSW criticized one of those cases, Webb v. Midland Credit 

Mgmt., Inc., 2012 WL 2022013, Case 11-cv-5111, (N.D.Ill. May 31, 2012), 

for being inconsistent with Krawczyk v. Centurion Capital Corp., 2009 WL 

395458, Case 06-cv-6273 (N.D.Ill. Feb. 18, 2009).  

Webb expressly addressed Krawczyk, where the original creditor’s 

account records were submitted using the debt buyer’s affidavit to show 

what the debt buyer did based on the information in those records. Thus, 

the records were not hearsay because they were not offered for the truth 

but, instead, to show what the debt buyer did in response to having them. 

In dicta, the court discussed that the records could also be admitted 

as records incorporated into the debt-buyer’s records. Citing Krawczyk, 

Webb noted that a few courts recognized that a third party’s records could 

become another’s business records when integrated into its own records 

and relied upon it in its day-to-day operations, provided that the other 

requirements of the business records exception were satisfied. Similarly, 

Krawczyk, at *5, still recognized, that “a custodian or otherwise qualified 

witness must explain the record-keeping procedures of the organization 

and testify that she has knowledge of the procedures under which the 

records were created.” Cf., Hahnemann University Hosp. v. Dudnick, 292 

N.J.Super. 11 (App. Div. 1996). 
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MSW did not ask that its submissions be admitted as incorporated 

third-party records. MSW conceded that all information it acquired about 

the account came from the original creditor, yet there is nothing in the 

record to satisfy Hahnemann’s competency requirements or to “explain the 

record-keeping procedures of the organization and testify that she has 

knowledge of the procedures under which the records were created.” 

Krawczyk, at *5. The billing statements in particular were items which 

MSW requested from – and were provided by – Main Street, with no 

explanation as to their source or creation. Thus, Krawczyk does not aid 

MSW.  

POINT V: MSW MISREADS COLVELL. 

Echoing the motion judge, MSW argued that LVNV Funding, L.L.C. 

v. Colvell, 421 N.J. Super. 1 (App. Div. 2011) authorizes summary 

judgment when the debt-buyer satisfies the default judgment 

requirements under R. 6:6-3. 

Such a misreading confuses sufficient and necessary conditions. 

Colvell, at 6, observed that R. 6:6-3 “does not generally apply in a 

summary judgment situation…[though it] provides a guide to the proofs 

necessary to grant summary judgment in a credit card collection matter.” 
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By analogy, while graduating an accredited law school is necessary 

for admission to the bar, graduation does not mean that one has passed 

the bar exam or otherwise met all the requirements for admission to the 

practice of law. Graduation is a necessary condition to, but not sufficient 

for, bar admission. Similarly, satisfying R. 6:6-3 is a necessary condition 

to meeting the summary judgment standard, but satisfying R. 6:6-3 is not 

sufficient for entitlement to summary judgment. 

Moreover, the issues raised in Colvell concerned proof of the debt 

and the amount due. It never addressed the requisite proofs concerning 

the validity of the chain of assignment and, therefore, proofs consistent 

with R. 6:6-3 do not prove standing or ownership. 

CONCLUSION 

For the foregoing reasons, Defendant, Azeem H. Zaidi, respectfully 

requests that this Court reverse the order entering summary judgment for 

Plaintiff, and either enter summary judgment for Zaidi or remand with 

directions for the entry of such a judgment. 

 Respectfully submitted, 
 
 

 
Dated: January 25, 2013 PHILIP D. STERN 

Philip D. Stern & Associates, LLC 
Attorney for Defendant-Appellant, 
Azeem Zaidi 
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Anthony CANGER and A.C. Canger
Enterprises of East Hanover, Inc.,

Plaintiffs-Respondents/Cross-Appellants,
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DORINE INDUSTRIAL PARK PARTNERSHIP
and Gilbert R. Jacobs, Defendants-

Appellants/Cross-Respondents.

No. A-4743-02T2.  | Submitted Nov.
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On appeal from the Superior Court of New Jersey, Chancery
Division, Morris County, C-190-00.

Attorneys and Law Firms

Coffey & Associates, for appellants/cross-respondents
(Gregory J. Coffey, Mr. Coffey and Richard J. Dewland, on
the brief), of counsel.

Steven A. Lang, for respondents/cross-appellants.

Before Judges LEFELT, ALLEY and FUENTES.

Opinion

PER CURIAM.

*1  This is an appeal by defendants Dorine Industrial Park
Partnership (DIP) and one of its partners, Gilbert Jacobs, from
a judgment entered after a bench trial that awarded Anthony
Canger and his company, A.C. Canger Enterprises of East
Hanover, Inc. (CEEH) (plaintiffs), over $200,000 in damages
and prejudgment interest. The award was for conversion of
certain loan proceeds received by the partnership and also was
for the failure of those defendants, in violation of the terms
of an assignment agreement to make certain payments. Under
that agreement, a DIP partner, Henry Kochan, had transferred
to Canger one-half of his right to partnership distributions.

The court allocated the award to plaintiffs as follows:
$123,841.92 for conversion, $93,875.92 relating to certain

loan proceeds, and $29,966 relating to management fees
paid by DIP; $64,128.40 for violation of the assignment
agreement; and $24,037.56 in prejudgment interest. Plaintiffs
cross-appeal, seeking a determination of the value of their
ownership interest of twenty-five percent of the partnership,
which they purchased from the Estate of Albert Froysland,
a former partner, as of the time of Froysland's death in July
1993; or, in the alternative, for additional damages.

I

This litigation originated on September 13, 2000, when
plaintiffs filed a complaint alleging conversion, civil
conspiracy, failure to pay pursuant to the Kochan assignment,
and a request for an accounting of their twenty-five percent
interest in DIP. It appears that, although soon thereafter
plaintiffs filed a first amended complaint to add a count
for breach of contract, that claim was dismissed without
prejudice by order dated December 15, 2000.

The matter was tried without a jury in January and February
2002. The trial judge issued a written opinion on January
21, 2003, finding for plaintiffs on the assignment claim
but for defendants on the remaining counts. The claim for
conversion, the court found, was barred by the statute of
limitations. The accounting claim, it held, was rendered moot
by rulings on the other counts.

After a subsequent reconsideration hearing, the judge issued
an amended written opinion on March 26, 2003, in which
he concluded that he had erred in dismissing the conversion
claim on timeliness grounds and proceeded to award
plaintiffs $123,841.92 on the claim. He then issued an April
24, 2003, “Second Amended Order For Final Judgment”
awarding plaintiffs $212,007.88, as follows: $123,841.92
for conversion; $64,128.40 on the assignment claim; and
$24,037.56 for prejudgment interest at the rate of 7.5 percent
per annum on the conversion award only from the date the
complaint in this matter was filed. DIP and Jacobs were held
jointly and severally liable for the award. No damages were
awarded on the accounting and civil conspiracy counts, the
court having found in favor of defendants on those counts.

These are the significant facts in a fairly complex set of
transactions and events. DIP was formed in November 1977
by Froysland and Jacobs, each partner having fifty percent
ownership, for which each contributed $100,000. Froysland
was the active partner in the partnership. Kochan had been
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Froysland's accountant and did accounting work for the
partnership. He became a partner in 1979 by purchasing half
of Froysland's interest. The three partners signed a partnership
agreement, dated August 24, 1979, memorializing that Jacobs
had a fifty percent interest, while Froysland and Kochan each
had a twenty-five percent interest.

*2  It was the partnership's purpose to hold title to certain
real estate in East Hanover, and to operate and manage that
property. The partnership's assets were the real estate located
in an industrial park, and more than thirty units it leased to
occupants for various functions. Thus, DIP was essentially a
landlord. The site in question is a six-acre tract comprised of
two buildings. The buildings were subdivided into sections
for manufacturing, sales or storage, based on the lessees' use
of the property.

CEEH is a corporation operating out of Parsippany. Canger
is the sole shareholder, and according to him, he and CEEH
were “one [and] the same.” The precise nature of CEEH's
business is not clear from the record.

There are several other partnerships in which DIP's partners
have had an interest. Kochan, Froysland and Froysland's
brother were partners in East Hanover Realty Associates, a
partnership formed in 1983 to manage real estate. Kochan
was also a partner in a separate partnership, East Hanover
Realty Group, with several other individuals. In addition,
Kochan was a partner with two other individuals, Thomas
Collins and John Haug, in East Morris Realty Associates,
a partnership formed in 1985 to own commercial rental
property. Finally, Froysland and his brother, Canger and
Kochan were partners in Maple Realty Group, which owned
real property in Hopatcong known as the Highlands at Sussex.

The DIP partnership agreement stated that none of the
partners “shall receive any salary for services rendered to the
partnership in the capacity of a partner.” Jacobs testified that
this provision of the partnership agreement was not adhered
to, as the partners were paid for the different functions that
they performed. In the event of the death of a partner, the
agreement provided that the partnership would be dissolved
unless the remaining two partners agreed to continue the
partnership. In any event, upon the death of a partner, “the
real estate owned by the partnership shall be appraised by an
independent appraiser selected by the surviving partners.”

The partners signed a master deed for Dorine Industrial Park
on September 2, 1983. That month, the partnership embarked

on a venture to convert the rental units into a condominium
form of ownership run by an association. At the time, DIP
took a $1,800,000 million loan from East Morris Realty to
refurbish the industrial park, with proceeds from the sale of
the units going towards repaying the loan. The loan was not
paid off until 1999, however.

In fact, after seventeen units had been sold, the plan was
disrupted by environmental problems on the property. An
environmental consultant informed the partners that there was
chemical pollution on the site, and that several of the tenants
were responsible. Jacobs became involved with the handling
of these environmental issues, and total remediation costs
were projected at $3,000,000 over a period of years. Sales of
the units were put on hold until 1987 when the New Jersey
Department of Environmental Protection (DEP) approved a
cleanup plan for the site. In conjunction with the cleanup plan,
DEP required that DIP post $250,000 in a trust account, which
DIP did in the form of a letter of credit.

*3  In addition, DEP sought reimbursement from DIP and
thirty other companies for contamination of East Hanover
Township groundwater and resulting well contamination in
1989. At DEP's request, DIP contributed $150,000 to a
cleanup fund. According to Jacobs, DIP spent over $700,000
in legal fees and approximately $237,000 on such items as
testing wells. Jacobs testified that DIP undertook to address
these concerns because the tenants refused to do so. Also,
according to Jacobs, no cleanup work was done on the
site from 1991 to 1999 because DEP was concerned about
duplication of cleanup efforts. In 2000, Jacobs estimated that
it would cost DIP in excess of $500,000 for future cleanup
and indemnity obligations.

DIP filed an action in federal district court in March 1991
against several of its former tenants seeking to recover money
spent on the remediation efforts. The partnership also filed
a coverage action against its insurer relating to the cost of
the cleanup in March 1991. From settlements in both actions,
DIP received approximately $1,800,000, apparently in 1995
or 1996. Canger testified that he only learned that DIP had
received a $1,800,000 environmental litigation settlement
during discovery in this action.

Al Froysland Associates, a company formed by Froysland,
owned property and was a tenant in one of DIP's buildings.
The DIP partners and Froysland Associates entered into an
agreement on March 13, 1992 wherein the latter would lease
units nine and thirty-two for a five-year period, with an option
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to purchase at $340,000, in return for Froysland managing
DIP's day-to-day affairs. Froysland was compensated for
handling the partnership's administration and work that
needed to be done on the property by being able to occupy
units nine and thirty-two rent-free, although he paid the taxes
on the units.

In late 1992, DIP borrowed money from East Hanover Realty
Group and East Morris Realty. According to Kochan, the
purpose of the loans was to pay the environmental and legal
costs DIP was incurring. Kochan did not disagree that the loan
amounts were $269,000 from East Hanover Realty Group and
$87,000 from East Morris Realty, but was uncertain whether
those were the correct loan amounts. Moreover, Kochan did
not know where the records of the loans and the records of any
repayments could be located. There was a reference to a note
and recorded document of the East Hanover Realty Group
loan, but that evidence does not appear to be contained in the
record. Kochan stated that he “believe[d]” DIP repaid these
loans, but he was not sure of the timing of the repayment. At
least with respect to the East Morris loan, Kochan stated that
DIP used the loan to pay “a lot of” the costs relating to the
environmental cleanup.

Froysland died in July 1993. Nothing in the record shows
that an appraisal of the partnership was done at this
point as required by the partnership agreement, but the
partnership continued to operate. After Froysland died, DIP
paid Jacobs and Kochan $1000 a month in management
fees for performing the type of work that Froysland had
previously done. Jacobs testified that Froysland had accepted
management fees from 1977 until his death.

*4  In September 1994, Canger recovered a $1,162,204.14
judgment against Froysland's estate, apparently in connection
with the Highlands at Sussex project in which Canger and
Froysland were joint venturers. Kochan was also a defendant
in that action based on his guaranty of a promissory note
apparently given by Valley National Bank to Canger, but
Canger's claim against Kochan remained after the Froysland
recovery. In Canger v. Froysland, 283 N.J.Super. 615,
619-22 (Ch. Div.1994), the court denied Canger's request

for a charging order 1  against the partnership interest of
Froysland's estate for payment of the estate's share of the
anticipated settlement in the partnership's cost recovery action
in federal court because the debt owed to the estate was, as
the court found, unliquidated and far too uncertain to be the
subject of levy.

On February 10, 1995, a stipulation of settlement and
dismissal was filed with the court settling Canger's claim
against Kochan in the Froysland action. Pursuant to the
settlement, Kochan was to pay Canger $50,000 in equal
monthly installments over a ten-year period. In addition,
paragraph two of the settlement (“assignment agreement”)
provided in pertinent part:

Kochan hereby irrevocably conveys
to Canger fifty (50%) percent of
any or all distributions which are
or which may become payable
to him from Dorine Industrial
Park, provided, however, that
upon Canger's receipt of ONE
HUNDRED FIFTEEN THOUSAND
($115,000.00) of distributions from or
on account of Kochan's partnership
interest in Dorine Industrial Park, the
within assignment shall be null and
void and of no further force and effect.

Thus, whenever DIP made a distribution to Kochan, Canger
essentially was to get half. The settlement was perfected by a
recorded security agreement and UCC-1 financing statement.
DIP received notice of the assignment by way of a letter sent
to its attorney that was received in early March 1995.

Canger purchased the estate of Froysland's interest in DIP at
a sheriff's sale in July 1995.

The record indicates that DIP apparently made payments of
approximately $120,000 to Jacobs and $60,000 to Kochan
in January 1996. Kochan claimed that the payments to
him were not distributions but rather compensation for
environmental consulting services that a corporation, of
which he was the sole shareholder, provided to DIP related to
the environmental cleanup. In May 1996, Kochan received a
$16,833.33 payment from the sale of unit nine. In addition,
what Kochan described as management fees were paid to
Jacobs and Kochan in 1996 and 1997, totaling approximately
$16,000, with Jacobs receiving twice as much of that amount
as Kochan. Kochan did not dispute that he received a total of
$29,966 in management fees, apparently after the assignment
agreement was entered into. In late 1999, unit thirty-two was
sold. Kochan received a $58,805 distribution from the sale of
the unit, but Canger did not receive anything.

*5  According to Canger, neither he nor his company has
received anything from DIP for their interest in DIP, and
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the only distribution he has received was a $16,833.33
distribution that was made from DIP to Canger in May 1996,
related to the sale of unit nine. Canger stated that DIP never
notified him of the distributions it made to Kochan.

Kochan filed a Chapter 7 bankruptcy proceeding in
November 1998, and received a discharge in July 1999. The
record indicates that Kochan did not make all the required
monthly payments to Canger under the assignment. On
September 1, 2000, Kochan and Canger signed a settlement
agreement whereby Kochan agreed to pay Canger $32,000 in
settlement of the outstanding claims in connection with the
instant action in return for a release and a UCC-3 termination
statement, a statement filed to establish that the debtor has
paid his debt to the secured party, for the security interest
relating to the 1995 security agreement. Apparently most of
the $32,000 payment related to Canger's share of the nearly
$59,000 Kochan received for the sale of unit thirty-two.
Kochan further agreed to cooperate with Canger in this action,
cooperation being limited to the production of documents, if
subpoenaed. The settlement specifically excluded “any and
all claims Canger may have relating to claims to rights to
receive distributions or payments from Dorine as successor-
in-interest to the right of the estate of Albert Froysland to
receive such distributions or payments from Dorine.”

Apparently, the DIP partnership became inactive at the end of
2000, although there is nothing in the record to indicate that
it has been dissolved.

On November 12, 2002, a settlement agreement was signed
with East Hanover Township in the environmental action in
which DIP was a defendant, whereby DIP was responsible
for $226,675 of the agreed upon award. In May 2003, DIP
entered into a remediation trust fund agreement with The
Bank of New York under which $400,000 was deposited into
the account.

In late 1999, at plaintiffs' request, Jacobs asked Ronald
Rowe, a certified public accountant, to do an accounting
of DIP for the period between the date of Froysland's
death, July 21, 1993, and December 31, 1999. Rowe valued
DIP as of the date of Froysland's death and determined
the partnership's net assets to be $666,313, comprised of
money received in connection with the settlement of the
ongoing environmental litigation and the value of the two
unsold condominium units. For valuation purposes, Rowe
took the approximately $1,800,000 settlement amount and
reduced it by $596,920 in legal expenses, $235,654 for

environmental cleanup costs paid, $145,000 for funds placed
in a cleanup trust, and $500,000 as contingency for future
cleanup liability. He therefore determined the net value of the
settlements to be $326,926. Rowe valued the two unsold units
at $340,000 based on the option-to-purchase price contained
in the agreement between DIP and Froysland Associates. For
that reason, Rowe chose not to use the units' fair market value.
Rowe determined liabilities to be $583,000, consisting of
$84,000 due Jacobs for personal payments for DIP expenses,
and $498,000 owned on loans to East Hanover Realty Group,
East Morris and United Jersey Bank, $227,064, $146,439
and $124,497, respectively. Therefore, Rowe calculated total
partnership equity as being $83,346, with Froysland's share
being $20,837.

*6  Plaintiffs' accountant, Enzo LaVecchia, testified that
he did not come to an independent conclusion as to the
value of the DIP partnership because he was unable to get
all the required information due to a lack of accounting
records from May 1990 through March 1994, including cash
receipts and disbursements. Rather, LaVecchia arrived at his
valuation by comparing Rowe's report with the available
information. LaVecchia disputed Rowe's valuation of DIP as
$83,346 as of July 21, 1993. He stated that Rowe's reliance
on only two assets, net settlements and condominium units,
was incorrect because there were other assets stipulated
in the tax returns that were not in the general ledger.
He did not quarrel with the $1,850,000 settlement figure
or the $235,654 environmental cleanup figure. LaVecchia
added, however, that it was inappropriate to deduct an
amount for environmental contingencies because the entire
environmental cleanup had been done and all the units had
been sold.

LaVecchia also contended that the $340,000 value placed
on the two condominium units, nine and thirty-two, was
incorrect because it was based on Froysland's agreement
to purchase, not on a fair market appraisal. In addition,
LaVecchia concluded that the $152,000 in rental payments
for units nine and thirty-two should not have been deducted,
or charged against Froysland's estate, because the rental
agreement was not with Froysland personally but with his
company. LaVecchia adopted the valuation performed by a
real estate company in July 1995, which valued the two units
at $530,000.

LaVecchia further stated that while the books indicated a
liability due East Hanover Realty Group and East Morris
for loans in the amount of $227,664,03 and $146,439.65,
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respectively, made at the end of 1992, there was neither a
note nor cash in the corporate accounts evidencing the loans.
Nonetheless, the amortization schedule provided LaVecchia
indicated a $209,560.35 balance on the East Hanover loan
and an $87,000 balance on the East Morris loan. LaVecchia
believed that the long-term liability on the loans should have
been listed as approximately $125,000, and total long-term
liabilities at approximately $152,000. In sum, LaVecchia
concluded that Froysland's twenty-five percent interest in DIP
at the time of his death was worth $347,645.08.

LaVecchia concluded, moreover, that Canger was owed
$45,884.06 under the assignment. He determined that DIP
made total non-management fee distributions to Kochan
of $93,709.78 after the date of the assignment, half of
which, $46,854.89, should have been made to Canger under
the assignment, but only $16,833 of which was actually
received by Canger, leaving $30,021.56 owed. In addition,
according to LaVecchia, DIP began paying management fees
to Jacobs and Kochan in May 1996, which totaled $54,450
and $31,725, respectively. Because Canger did not receive
any of these fees, LaVecchia determined that he was entitled
to half of the management fees paid Kochan, $15,862.50,
under the assignment. Adding that amount to the $30,021.56
Canger was owed on the other two distributions, LaVecchia
determined that Canger was due a total of $45,884.06 under
the assignment. LaVecchia did not include the approximately
$58,000 Kochan received from the sale of unit thirty-two,
which was the subject of the 2000 settlement agreement
between Canger and Kochan.

II

*7  We address, first, defendants' assertions that the trial
court's finding on the assignment claim was erroneous
because its calculation of damages was unclear and the
September 2000 settlement agreement between Kochan and
Canger, in effect, discharged the assignment.

Plaintiffs maintain that the damages awarded on the
assignment claim were supported by substantial credible
evidence, and liability for breach of the assignment agreement
was established by Jacobs's knowledge of the assignment,
the irrevocability of the assignment, and the fact that the
September 2000 agreement between Kochan and Canger did
not release Canger's claims against DIP under the assignment.

With respect to the assignment claim, the trial court stated in
its first decision:

It is clearly evident from the record
that with the exception of the
$16,833.33 payment, absolutely no
money from the amounts paid to
Kochan were ever paid to Canger.
Despite the fact that Defendants did
indeed receive notice of the Kochan
Assignment and Kochan Settlement,
Defendants basically ignored the duty
they were then charged with to forward
the appropriate assigned amounts to
Canger. Defendants have no excuse
for this failure. The Assignment is
written in clear and unequivocal
language, and proper notice was given
to Defendants. Defendants have also
failed to present any evidence that
any amounts beyond the $16,833.33
were paid to Canger. Therefore, the
Court must enter judgment in favor of
Plaintiffs on Count IV in the amount of
$64,128.40.

In its final decision, the court elaborated on how it reached the
amount awarded: “The Court previously reached its Count IV
award by calculating the amounts distributed regarding the
sale of the various units, and apportioning those amounts that
were not appropriately distributed to Plaintiffs; along with
deductions for the amounts Plaintiffs actually received from
DIP.”

In this non-jury case, “the findings on which the judgment
is based should not be disturbed ‘unless [ ] they are so
wholly insupportable as to result in a denial of justice[.]”
’ Rova Farms Resort, Inc. v. Investors Ins. Co. of Am., 65
N.J. 474, 483-84 (1974) (quoting Greenfield v. Dusseault, 60
N.J.Super. 436, 444 (App.Div.), aff'd, o.b., 33 N.J. 78 (1960)).
Findings by the trial judge are binding on appeal when
supported by adequate, substantial and credible evidence. Id.
at 484. Only where we are “satisfied that the findings and
ultimate conclusions are clearly mistaken,” so wide of the
mark and “so plainly unwarranted that the interests of justice
demand intervention and correction,” will we “appraise the
record as if we were deciding the matter at inception and make
our own findings and conclusions.” Pioneer Nat'l Title Ins.
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Co. v. Lucas, 155 N.J.Super. 332, 338 (App.Div.), aff'd o.b.,
78 N.J. 320 (1978).

A transfer of a partner's interest in the partnership by
assignment entitles the transferee “to receive, in accordance
with the terms of the transfer, distributions to which the
transferor would otherwise be entitled.” N.J.S.A. 42:1A-29(b)
(1); N.J.S.A. 42:1-27(1) (now repealed). “A valid assignment
must contain clear evidence of the intent to transfer the
person's rights, and ‘the subject matter of the assignment
must be described sufficiently to make it capable of being
readily identifiable.” ’ Berkowitz v. Haigood, 256 N.J.Super.
342, 346 (Law Div.1992) (quoting 3 Williston on Contracts
§ 404 (Jaeger ed.1957). To be effective, the “assignment
must be clear and unequivocal” and notice must be given to
the obligor. Ibid. Once properly notified of the assignment,
the obligor has the duty to pay the assignee, rather than the
assignor. Ibid. “Therefore, once the obligor is on notice of
the assignment, a duty of payment to the assignee” arises and
“payment to any other will not relieve him or her of liability
to the assignee.” Spilka v. South Am. Managers, Inc., 54 N.J.
452, 462 (1969).

*8  As stated in their main brief, defendants do not dispute
the validity of the assignment, nor apparently that DIP was
properly notified of the assignment. Thus, pursuant to the
assignment, defendants were obligated to pay plaintiffs one-
half of the distributions made to Kochan. Rather, defendants
raise two other challenges to the assignment award. The first
is that the court's calculation of damages was unclear. As
noted above, the court arrived at that figure by taking the
amounts DIP received for the sale of the units, apportioning
one-quarter of that amount to plaintiffs, and then subtracting
the nearly $17,000 plaintiffs had actually received from DIP.
The court apparently included Canger's share of the proceeds
from the sale of unit thirty-two when in fact those proceeds
were received by Canger as part of the 2000 settlement
agreement. LaVecchia concluded that Canger was owed
$45,884.06 in distributions as a result of the assignment.
There is nothing in the record to contradict this. In our
view, therefore, the trial court's award for violation of the
assignment agreement should be modified to reflect the
$45,884.06 figure.

The second point raised by defendants is that the court failed
to consider the effect of the September 1, 2000, agreement
between Kochan and Canger. We note, however, that the
settlement agreement expressly provided as follows:

This settlement specifically excludes
any and all claims Canger may have
relating to claims to rights to receive
distributions or payments from Dorine
as successor-in-interest to the right
of the Estate of Albert Froysland to
receive such distributions or payments
from Dorine.

Thus, under this agreement, Canger remained free to recover
for distributions based on his role, as co-owner with CEEH
of twenty-five percent of DIP. The September 1, 2000
agreement settled claims between Canger and Kochan, but it
did not settle Canger's claim against DIP for the latter's failure
to adhere to the terms of the assignment up to that point. If we
were to accept defendants' argument, they would be permitted
to make distributions without liability in clear violation of the
terms of the assignment.

As a result of the foregoing considerations, we downwardly
modify by $18,244.34 the trial court's $64,128.40 award
for violation of the terms of the assignment to reflect a
$45,884.06 award.

We turn now to defendants' assertion that the trial court
erred in finding them liable for conversion as a matter of
law because the assignment agreement between Kochan and
Canger did not clearly assign plaintiffs the right to receive
distributions of management fees by DIP to Kochan, and
because the court relied on inadmissible hearsay in the form of
Kochan's deposition, when he was readily available to testify,
in making its determination with respect to the 1992 loans.
Regarding the last point, defendants contend that Kochan's
deposition testimony should not have been admitted into
evidence because he was neither a party nor a designee of DIP.

*9  Plaintiffs take the position that the payment of the
management fees to Jacobs and Kochan, while excluding
plaintiffs from their share of the fees, constituted conversion.
They maintain further that Kochan's deposition was properly
admitted or was harmless error.

As we have noted, the trial court concluded that it erred in its
initial decision in finding that the conversion claim was time-
barred, and it thus proceeded to award Canger $29,966 on the
portion of the claim relating to the management fees, stating:

[T]he Court finds that the “management fees” paid out
by DIP to Kochan and Jacobs were nothing more than a
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mechanism to funnel dollars out of the partnership. It is
undisputed that neither Kochan nor Jacobs ever withdrew
management fees from DIP prior to their receiving
the notice of assignment; including the period between
Froysland's death and the March 3, 1995 notice regarding
the assignment. In addition, Paragraph [eight] of the DIP
Partnership Agreement makes it clear that none of the
partners were eligible to receive any compensation for
services rendered to the partnership. Furthermore, it was
well known among Jacobs and DIP at the time of these
“management fees” that Kochan was responsible to Canger
and [CEEH] pursuant to the assignment for amounts that
would be distributed to him.

With this in mind, it is disturbing to the Court that the
distribution of these “management fees” took place without
any specific pattern; and in a sporadic manner. To say
these “management fees” are suspicious would be an
understatement to say the least.... Therefore, the Court
will award Plaintiffs $29,966 jointly and severally against
Jacobs and DIP for these “management fees” distributions
that were never made to Plaintiffs. While Plaintiffs may not
theoretically be entitled to the entire $29,966 distribution
on a pro rata basis in relation to Canger's [twenty-five
percent] interest and his rights under the assignment,
Defendants themselves created this uncertainty by failing
to maintain accurate records, paying the amount out under
the pretext of “management fees,” and failing to pay
Canger fairly in relationship to his interest in DIP. From
the Court's vantage point, the $29,966 could easily been
a cumulative distribution to Kochan for his [twenty-five
percent] interest in DIP.

In addition, the court found that the amounts loaned by East
Hanover and East Morris to DIP in late 1992 had been
converted. In its initial decision, the court found, with respect
to these loans:

The DIP accounting also shows certain
loans allegedly made to DIP for which
DIP could not produce any supporting
documentation. These consist of an
undocumented loan of $227,064.03
lent by East Hanover Realty, as
well as an undocumented loan for
$148,439.65 from East Morris Realty.
The debate concerning these loans
is even more heated since Kochan
and Froysland had interest in these
loaning entities. Even Kochan has

previously testified that the loan from
East Morris Realty may indeed have
been a method to satisfy Froysland's
obligations to creditors from an earlier
failed venture involving Kochan and
himself. Moreover, the proceeds from
these loans, which were made on
December 31, 1992, do not appear
on DIP's January 1, 1993 ledger.
Apparently, the loaned money simply
vanished.

*10  In its final decision, the court awarded plaintiffs
$93,875.92, stating:

[T]he Court finds that additional amounts were converted
from Plaintiffs in the form of the loans that “vanished”
from the records of DIP. With absolutely no explanation
from Defendants as to what happened to these amounts
or what their true classification was, ... the Court must
award an appropriate amount to Plaintiffs to account
for this extraordinary irregularity in DIP's accounting.
As noted above, DIP could not produce any supporting
documentation regarding the undocumented loan amounts
of $227,064.03 and $148,439.65 allegedly “loaned”
by entities Kochan and Froysland had interests in.
Furthermore, and of great persuasion to the Court, was
Kochan's own testimony that the loan from East Morris
Realty may indeed have been a method to satisfy
Froysland's obligations to creditors from an earlier failed
venture involving Kochan and Froysland. Moreover,
proceeds from these loans are nowhere to be found in DIP's
January 1, 1993 accounting ledger.

Against this background, the Court is placed in a position
where it has no choice but to rule that these amounts
(or that portion of these amounts that should have been
distributed to Canger) belonged to DIP, and were converted
by Defendants to the detriment of Plaintiffs. As in the
case of the “management fees,” it can only be inferred
from the numerous irregularities that Defendants engaged
in conduct to avoid paying Plaintiffs both their share of the
profits in the partnership as well as the amounts Kochan
owned Plaintiffs pursuant to the assignment.... Therefore,
after totaling the two “loans” and arriving at a grand total of
$375,503 .68, the Court will award Plaintiffs an amount of
$93,875.92 jointly and severally against Defendants; which
is one-quarter of the total sum of the two “loans.”
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“[C]onversion consists of the wrongful exercise of dominion
and control over property owned by another in a manner
inconsistent with the owner's rights.” Commercial Ins. Co.
of Newark v. Apgar, 111 N.J.Super. 108, 114-15 (Law
Div.1970). Neither party disputes that the conversion theory
is applicable with respect to the loans in question, and case
law supports application of that theory. See McGlynn v.
Schultz, 95 N.J.Super. 412, 415 (App.Div.), certif. denied,
50 N.J. 409 (1969) (holding that a use of funds invested
a trust for corporate purpose constituted conversion since
the use was unauthorized by the terms of the trust); but cf.
Winslow v. Corporate Express, Inc., 364 N.J.Super. 128, 143
(App.Div.2003) (holding that the failure of a contracting party
to a contract to pay the full contract price is simply a breach of
the contract and does not constitute a conversion of the other
contracting party's property).

We are, however, left uncertain by the record as to the
basis of the court's $29,966 management fee award. The
figure apparently comes from the amount of management
fees Kochan admitted to receiving. But half of that amount
would presumably have been accounted for in the assignment
award made by the court. As we have noted, LaVecchia
determined that Kochan received $31,725 in management
fees, entitling Canger to half, or $15,862.50, under the
assignment. Thus, possibly more than half of the $29,966
awarded for conversion may already have been accounted for
in the assignment award. The court also stated, however, that
the management fees received by Jacobs, $54,450 according
to LaVecchia, were improper, yet no award was apparently
made for plaintiffs' one-quarter interest in those fees. In short,
we find it unclear as to the basis and propriety of the court's
management fee award for conversion. Therefore, since there
is not substantial credible evidence in the record to support
the award, we are constrained to reverse this portion of the
conversion award and remand for a new determination.

*11  On the other hand, the court's $93,875.92 award
with respect to the East Hanover and East Morris loans
is supported by substantial credible evidence in the record
concerning the lack of documentation for the loans and
DIP's shoddy bookkeeping. The loans were not shown
on DIP's general ledger after they had been made, and
LaVecchia saw no evidence of a promissory note or recorded
mortgage for the loans. In addition, Kochan could not produce
any documentation for the loans or for any repayments.
Nonetheless, Kochan stated that the loans were, in fact, made,
and both Rowe and LaVecchia counted the loans in making
their valuations. Moreover, Kochan's inability to account

for the loans takes on added significance in light of his
and Froysland's status as partners in both DIP and the East
Hanover and East Morris partnerships. Their involvement
in the three partnerships which took part in the transactions
raises the question of whether these were truly arms length
transactions.

With regard to the award for the “vanishing loans,”
defendants challenge the admission of Kochan's deposition
in lieu of live testimony. Defendants particularly challenge
the trial court's reliance on portions of Kochan's deposition to
conclude that the loan from East Morris to DIP may have been
a method to satisfy Froysland's obligations to creditors from
the earlier failed Maple Realty/Highlands at Sussex venture.
The record indicates that Maple Realty owed East Morris
Realty $500,000 in connection with the Highlands at Sussex
project. Froysland was liable on the $500,000 promissory
note. In addition, Kochan was the agent of a group of lenders
who lent an additional $562,500 to Maple Realty. Kochan did
not believe, however, that Maple Realty paid back the loan to
East Morris or to the lenders' group. Kochan denied that DIP
made any payments to either East Hanover Realty Group or
East Morris for any purpose other than repayment of a loan,
and denied that the East Hanover Group partners were debt
holders of Maple Realty. Finally, Kochan denied that any DIP
payments to East Hanover or East Morris ended up going to
Froysland's estate or to Froysland's brother.

In any event, we are persuaded that the court did not err in
admitting Kochan's deposition into the record. In granting
plaintiffs' motion to settle the record pursuant to R. 2:5-5(a),
the trial court stated that it was admitting Kochan's November
12, 2001 deposition into the trial record pursuant to R.
4:16-1(b) because Kochan was a partner in DIP at the time
of the deposition. R. 4:16-1(b) provides that a deposition of
someone “who at the time of the taking of the deposition was
an officer, director, or managing or authorized agent” of a
partnership “may be used by an adverse party for any purpose
against the deponent or the [ ] partnership.”

The key dispute in this instance is whether Kochan was
a DIP partner at the time of his deposition. Defendants
point to Kochan's statement in his deposition that he was
no longer a partner because DIP had “closed” as of the end
of 2000. Plaintiffs point out, however, the partnership has
not been dissolved, and there is nothing in the record to
indicate that it has been. Significantly, defendants' attorney
stated at Kochan's deposition that Kochan “happens to be a
general partner” in DIP. Therefore, as apparently conceded
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by defendants' attorney, Kochan's partnership status at the
time of the deposition rendered proper the trial court's
determination that his deposition testimony was admissible
under R . 4:16-1(b). It was an appropriate exercise of the
court's discretion regarding the admissibility of evidence. See
Benevenga v. Digregorio, 325 N.J.Super. 27, 32 (App.Div.),
certif. denied, 163 N.J. 79 (1999) (citing the court's power
under N.J.R.E. 403 to admit or exclude evidence after
weighing its probative value against its prejudicial effect).

*12  Accordingly, we affirm the trial court's $93,875.92
award relating to the 1992 loans, but we remand for a re-
determination of the amount of management fees plaintiffs
are entitled to under the conversion cause of action. This
may, in turn, require a re-determination of the amount of
prejudgment interest awarded for conversion.

In their cross-appeal, plaintiffs argue alternatively that the
trial court under-calculated the amounts due them and erred
in failing to fix the value of their interest in DIP as
successor-in-interest to Froysland's estate at the time of
Froysland's death. Specifically, plaintiffs request that we
exercise original jurisdiction pursuant to R. 2:10-5 and
award them $347,634.08 for the value of Froysland's interest
or, in the alternative, award an additional approximately
$90,000 based on distributions to Kochan after the notice
of assignment was received by DIP, and an additional
$223,792.96 on the conversion claim.

Defendants maintain that the trial court did not err in failing
to fix the value of Froysland's interest in DIP at the time of
his death or in not ordering a new accounting, apparently
because any such award was subsumed in the conversion
and assignment awards. Defendants further contend that the
accounting offered by Rowe was valid because it included
such items as environmental contingency costs and legal fees
which reduced DIP's value. In the event we reverse on this
point, defendants assert, a remand is warranted for a new
accounting.

In their complaint, plaintiffs claimed the accounting
performed by DIP was inadequate because it undervalued
Froysland's equity interest in DIP, and they sought an
accounting up to the present time and the appointment of a
receiver to wind up the affairs of the partnership. On appeal,
however, plaintiffs advance neither of the latter claims, nor
do they argue that the trial court erred in failing to grant either
request.

In its first decision, the trial court found that there was no
need for an accounting because the court's ruling on the other
counts rendered the request moot:

Despite the fact that Plaintiffs
have clearly enumerated obvious
deficiencies and questionable
transactions in Defendants'
accounting, the Court's ruling
regarding the other Counts has
essential[ly] rendered moot the
purpose and necessity of a new
accounting. Canger has apparently
been able to conduct discovery to
the fullest extent possible given the
various areas of pertinent documents
missing from Defendants' records.
A new accounting would therefore
accomplish nothing since Defendants
will not be able to supplement the
missing information, and will in
all likelihood stick to their original
position regarding the liquidation
value of DIP and Froysland's equitable
stake.

The court again rejected plaintiffs' request for a new
accounting in its final decision, stating:

The Court feels that Plaintiffs have
been compensated adequately under
Counts II and IV for the Defendants[']
failure to pay Canger the amounts he
should have received from the DIP
partnership. As a result, there is no
need for a further accounting on the
part of Defendants; which the Court
has already found would be useless
anyway.

*13  Plaintiffs challenged the valuation performed by Rowe
and offered their own valuation as performed by LaVecchia
to meet their burden of proof. See Sorokach v. Trusewich,
35 N.J.Super. 86, 92 (App.Div.1955) (setting forth that the
burden of proof in an action to value a partnership is on
the plaintiff). Based on these valuations, the trial court
appropriately refused to order a new accounting, despite
the gaps in the record noted by the court. Given the two
valuations presented, however, the trial court should have
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made a determination as to the value of the partnership as of
the date of Froysland's death, and plaintiffs' equity interest
therein, in order to fully dispose of this matter in a manner
that was fair to plaintiffs.

Upon the death of a partner, the surviving partners are liable
to account to the deceased partner's representatives for the
decedent's interest in the partnership. Blut v. Katz, 13 N.J.
374, 380 (1953). “[I]n the case of a partnership the surviving
partners or partner is in some measure a fiduciary for the
estate of the deceased partner and accountable as such to his
estate with respect to all assets of the partnership.” Blut v.
Katz, 36 N.J.Super. 185, 190 (App.Div.1955). Moreover, the
partnership agreement called for such an appraisal. In our
view, the apparent failure of the surviving partners to account
for the value of Froysland's estate is compounded by the trial
court's failure to fix the value of that interest.

Consequently, we remand for a determination of the value of
plaintiffs' interest in DIP as of the date of Froysland's death.
The court can direct that additional proofs be taken, if needed,
and certainly can evaluate any award against the award it
made for conversion since it considered at least part of that
award as payment for plaintiffs' interest in DIP. We decline
plaintiffs' invitation to make such a determination ourselves,
particularly given the gaps in the record referred to by the
trial court. See Rudbart v. Bd of Review, 339 N.J.Super. 118,
127 (App.Div.2001) (declining to invoke original jurisdiction

where the court “lack[ed] confidence that the present record
provides ample basis to dispose of the question without
further fact-finding”). Moreover, exercise of that jurisdiction
is generally reserved for emergent matters implicating the
public interest. Executive Comm'n on Ethical Standards v.
Salmon, 295 N.J.Super. 86, 112 (App.Div.1996). As a result,
we need not address plaintiffs' alternative argument, seeking
an increase in the award by nearly $250,000. Accordingly,
we remand for further proceedings with respect to plaintiffs'
accounting claim.

III

To summarize, we affirm the $93,875.92 award for
conversion of the loan proceeds, but reduce the assignment
award of $64,128.40 by $18,244.34, resulting in a $45,884.06
recovery. We remand for a re-determination of the amount
plaintiffs are entitled to for conversion of the management
fees, and for determination of plaintiffs' one-quarter interest
in DIP as of the date of Froysland's death. We thus affirm
$139,759.96 of the trial court's award, and we affirm as to all
issues substantially for the reasons set forth in the trial court's
opinions except as otherwise stated above.

*14  Affirmed in part, reversed in part, and remanded in part
as directed above.

Footnotes

1 A “charging order” is the method, under New Jersey's partnership law, by which a judgment creditor of a partner may enforce the

judgment. See N.J.S.A. 42:1A-30 (formerly N.J.S.A. 42:1-28); Zavodnick v. Leven, 340 N.J.Super. 94, 100 (App.Div.2001).
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