
. .., 

Defendant to admit something that he/she has 

already denied in hopes that he/she will fail to 

respond is an improper use of this particular 

discovery device. See Tentative Decision (PA-

26a) 

4. A plaintiff may not establish its entire case 

using RFA' s. (2T4-18 through 20) , (PA-26a) , 

(2T13-10 through 12) 

5. The RFA's are improper because they request 

admission of ultimate, not evidentiary facts. 

(1T29-25 through 1T30-2). 

6. Plaintiff has failed to provide proof (s) of 

proper service of the RFA's (1T29-17) (PA- 25a). 

[Note that each said "FOF" and "COL" will be hereafter 

referenced as either COL/FOF with the applicable numbers above.] 

The applicable standards of review are those governing a 

trial court's a) findings of fact, b) conclusions of law, and c) 

evidentiary rulings. Same are summarized in Wildy v. M&R Auto 

Sales, Inc., 2010 N.J. Super. Unpub. LEXIS 1340, 5-6 (App. Div. 

June 18, 2010). (PA-50a) 

We are bound by the trial judge's findings of 
fact "when supported by adequate, substantial and 
credible evidence." Rova Farms Resort, Inc. v. 
Investors Ins. Co. of Am., 65 N.J. 474, 484, 323 
A.2d 495 (1974) (citation omitted). See also 
Metuchen Save Bank v. Pierini, 377 N.J. Super. 
154, 161, 871 A.2d 759 (App. Div. 2005). The 
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that the failure to file a proof of service does not affect its 

validity (R. 1:5-3), the trial court neither accepted counsel's 

representation (COL#1,#2, and #6) nor the RFA's transmittal 

letter (PA-36a) which records service "VIA FACSIMILE 973-532-

0866 AND REGULAR MAIL" to Defendant's Counsel's office with 

"Enclosures". The entire premise of our service rules is to 

assure notice. Defendant had adequate, timely notice and any 

alleged technical error, if any, should have been disregarded. 

See Rosa v. Araujo, 260 N.J. Super. 458, 463 (App. Div. 1992). 

It was error by the trial court not to have accepted 

counsel's representation that the RFA's were served by mail in 

accord with our rules. The cover letter itself (lT19-17 through 

20) was proffered as proof of service and was in and of itself, 

sufficient proof thereof. See Newtown & Assoc., L.L.C. v. 

Innovative Solutions Systems, 2008 N.J. Super. Unpub. LEXIS 

2723, p. 6,7 (Nov. 13, 2008). (PA-54a) It was an abuse of the 

court's discretion to refuse acceptance thereof especially so in 

light of the overarching principles of R. 1: 1-2 that the rules 

"shall be construed to secure a just determination, simplicity 

in procedure, fairness in administration and the elimination of 

unjustifiable expense and delay." Finally, such proof of 

service was entirely appropriate under R. 1: 5-3' s "unless an 

injustice would result" standard. A fortiorari this is so where 

here, Defendant's counsel conceded timely receipt of the 
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t. 

justice require.' Hunter, supra, p. 233, 234. Hungerford v. 

Greate Ba¥ Casino Corp., 213 N.J. Super. 398, 403, 517 A.2d 498 

(App. Div. 1986); Klimovich v. Klimovich, 86 N.J. Super. 449, 

453 (App. Div. 1966). The court, in its discretion, may either 

extend the time of a party to respond, or may provide 

appropriate relief 'by relaxing the rule in such manner as may 

appeal to the discretion of the trial court.' Ibid. See also R. 

1:1-2, which allows .the court to relax any rule if adherence to 

it would result in an inj ustice . " Del Campo v. New Jersey 

Automobile Full Insurance Underwriter's Association, 266 N. J. 

Super. 687, 693 (Law Div. 1993). 

The trial court was well aware of Plaintiff's reliance upon 

Defendant's failure to respond to the RFA's. Defendant had the 

opportunity and obligation to object to same for whatever 

reason(s), be they substantive or procedural. She did not. The 

Defendant's failure to respond or object to the RFA's and 

Supplemental Interrogatories was brought to her counsel's 

attention in opposition to her own discovery motion which was 

promptly withdrawn as a result. 

See also 1T8-10 through 17. Plaintiff relied on her failure to 

respond/object to the RFA's in setting its trial strategy. By 

not raising any objection prior to the day of trial, Defendant, 

in conunon terms, "sand-bagged" Plaintiff who, relying upon the 
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